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STATE TRIALS 


Proceedings 2091 the Bill of Divorce Vol. 5. Fol. 


between his Grace the Due of 
NogFO Lk and the Lady Mary 
MorpanrT, in February and 


March, 12 W. III. 1699. 


1. | 

I. The Forrnal of the Houſe of Lords, together 
with the Bill. 

II. The Depoſitions before their T,ordſhips. 

III. The Examination and Evidence of the 
Duke's Witneſſes. | 

IV. The State of the Caſe on both Sides. 

V. Biſhop Couſens's Argument, proving thas 
Adultery canſes a Diſſolution of Marriage. 


VI. The Pleadings of the Learned Council before 


Page 558. 


the Honourable the Houſe of Commons and 


the Committee, with other Matters relating 
thereto. 


[ | were to be wiſh'd, that the Proceedings 


WI AW 0/0 Trials, had given us this and 
bdbome others they have publiſh'd, a 
little more perfect than we find 

them. Here are none of the Pro- 
ceedings on the two former Bills, which the 
Duke brought ſome Years before, in order to 
obtain a Divorce, which were rejected: Nor are 


Vor. VHI, B | there 


wal Editors of the two laſt Volumes of on the Bill of 


Divorce be- 


tween the 


Duke and 
Darchefs of 
Norfolk. 
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AState of the 
Caſe by the 
Dutcheſs, 
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there any of the Arguments or Speeches made 
in the Houſe of Lords by the Council, for and 
againſt the preſent Bill; or the Speeches of any 
of the Members there: We ſee nothing but the 
bare Evidence : The State of the Caſe by the 
Duke and Dutcheſs reſpectively; Biſhop Couſens's 
Arguments for the Diſſolution of a Marriage in 
Caſe of Adultery; and the Arguments of the 
Council before a Committee of the Commons, 
for and againſt this Bill. I think it extremely 


proper therefore to give a ſhort State of the Caſe, - 


before I enter upon the Proceedings in either 
Houſe in the Year 1699, when the Bill paſs'd : 
for this being the laſt Tranſaction that happen'd 
in point of 'Time, ſeems to itand a little prepoſte- 
rouſly in the Front of theſe Proceedings. 


The Dutcheſs, in ſtating her Caſe, obſerves, 
That upon her Marriage with the Duke of 
Nerfolk in the Year 1677, her Father, the late 
Earl of Peterboro!gh, paid as part of her Portion 
ten thouſand Pounds, and ſettled on that Mar- 
riage, Lands of near the Value of a thouſand 
Pounds per Annu, the Remainder of which, 
on Failure of Iſſue, was limited to the Duke and 
his Heirs. That the Earl alſo ſecur'd to the 
Duke the Reverſion of Drayton, after his own 
and his Lady's Death, which was worth ten 
thouſand Pound more; and receiv'd alſo by 
Agreement, a thouſand Pound per Ann, for 
twenty Years, out of the Earl's Eſtate; beſides 
very rich Jewels, Plate, Ec. of great Value, 
which the Dutcheſs brought with her. And 


great Nebts being contracted tor the Support of 


the Duke's Honour and Service while he coha- 
bired with the Dutcheſs, ſhe had, fince his 
Separation from her, paid them out of her own 


SY l 


That the Duke, by the malicious Infinuations 
of her Enemies, was prevail'd on. to carry her, 
then a Proteſtant, into France, and put her into 
a Nunnery, where ſhe cou'd not .be admitted 


without changing her Religion, and left her there 


On 
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on great Aſſurances of ſending for her home in a 
little time. | 

That by the Duke's Conſent, a conſiderable 
time afterwards, ſhe return'd to Euglaud, and 
liv'd at Drayton in Northamptonſhire ; and at 
the Revolution retir'd again into France, where 
ſhe continu'd till ſhe heard of her Father's 
Impriſonment in the Toter, and then came back 
to Luglaud, and liv'd privately till her Father 
was diſcharg'd, and then ſhe came home to him. 
That in January, 1691, by the Inſtigation of 
her Enemies, the Duke was prevail'd on to 
exhibit a Bill againſt her in the Houſe of Peers, 
of the ſame Tenour with the preſent 5 and after 
Examination of Witnefles, we. a ſolemn Debate, 
that Bill was rejected in Febrnary following: 
Notwithſtanding which, the Duke exhibited 
another Bill in December, 1592, which after 
ſeveral Debates, was rejected likewiſe in Farnary 
following. | 

That ſome time after, Propoſals were made 
to the Dutcheſs for accommodating all Differences 
between them, and Articles executed by the 
Duke and Dutcheſs on the twenty- eighth of April 
1694; whereby, for the quicting all Differences 
and Diſputes, the Dutchets convey'd the Manour 
of Caſtle-Riſing, Ec. to the Duke's Uſe ; and 
ſhe, with her Truſtees, likewiſe aſſign'd their 
Intereſt in a conſiderable part of the Manour of 
Sheffield in Yorkſhire to the Uſe of the ſaid 
Duke, whereby the Duke had his then defir'd 
Advantages : And the Dutcheſs aſſur'd his 
Grace, that ſhe wou'd avoid all Company for the 
future which ſhou'd give him any Offence, and 
wou'd not ſo much as pay a Viſit but where he 
liked ; and that if ſhe ed firſt, ſhe wou'd leave 


the Duke her Eſtate. 


That notwithſtanding the ſaid Agreement, 
whereby the Duke and Dutcheſs agreed to live 
ſeparately, yet without ſignifying any Diſlati(- 
faction, or without any manner of Notice, or 
previous Proceeding in the ordinary Courſe of 
Juſtice, he did on the fixteenty of Jebrnars; 

| | 1 16993 


The Caſe ſta- 


ted by che 
Duke. 
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1699, exhibit this Bill in the Houſe of Peers, 
for diſſolving his Marriage with the Dutcheſs, and 
cnabling him to marry again, 


The Duke, in Anſwer to this Repreſentation 
of her Grace's Caſe, faid, That neither he 
himſelf, nor his Father, had receiv'd from her 
Grace's Family any more than ten thouſand 
Pound ; and abſolutely deny'd his having a 
thouſand Pound per Aunum tor twenty Years to 
his Uſe, as was pretended, or that he had the 
Value of five Pounds in Jewels, Plate, or other 
things, from her or her Family ; but that ſoon 
after they married, he was oblig'd to borrow 
fittcen hundred Pound to buy Linnen and Houſ- 
hold Goods. That within the Space of three 
Years, which happen'd between the late Duke's 
Yeath and the parting of the Duke and Dutcheſs, 
ſhe ran him out by extravagant Expences near 
thirty thouſand Pound more than his Income; 
to pay which, he fold his Life in two thouſand 
four hundred Pound per Aunum, out of his 
Eſtate in $1fſex and Yorkſhire. 

That ſhe had been ſo far from paying any 
Debts of his, that he had been ſued and forc'd 
10 pay ſeveral conſiderable Sums to Tradeſmen, 
being Debts contracted by her without his Privity, 
though ſhe had a thouſand Pound Fer Auntum 
Pin-Money all the while. | 

That upon her Refuſal to go into the Country, 
and ner bather's refuſing to receive her into any 
Hoults of his, of her own Motion ſhe went to 
trance; but the Duke did not concern himſelf 
whether Ine came back or not, or ever hcard of 
her Change of Religion, till he felt it as well 
as heard ir, by her ſuing him in the High 
Commiltion Court for Alimony, which forc'd 
him to retire beyond Sea, from whence he 
return'd about two Months before his preſent 
Majeiiy King Villiau landed. 
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Mr. Northey, one of the Duke's Council, A tart State 
alſo gives us the following ſhort State of the of the Caſe 
by Mr. Nor- 

He ſays, The Duke and Dutcheſs were married rhey, the 
in the Year 1677 ; that they liv'd together till; Duke's 


Caſe. 


about the Year 16$5, and then the Duke having 
ſome Account of her Galantries, they parted, 
That in May, 1689, ſhe lodg'd with Sir 792 
Germaine at the Cockpit for two Months; after 
which, thinking it convenient to be a little more 
private, it was given out ſhe was gone to ,, 
but in Truth, ſhe remov'd only to Vaux--al!, to 
a Houſe that was taken 5 — ohn Germainè's 
Brother, and went by the Name of the Lady 
Beckman, living there Ns exons ſucceſſively; 
and Sir Fohn Germaine came thither frequently 
once or twice a Week, and lay there a-Nights 
during that time. After ſhe had liv'd two Years 
at Vanx-hall, ſhe remov'd in the Year 1691 to 
her Houſe at Mill. bau, and there Sir ohn and 
ſhe were frequently ſeen in Bed together, which 
the Duke having Notice of, brought the two 
former Bills for a Divorce: but the DurcheK and 
Sir John Germaine, to avoid the anden ation, 
kept the Witneiles out of the way, and at frerwards 
ſent them to Holland. And notwithſtanding the 
Dutcheſs's having been thus twice e publick] y 
charg'd with theſe infamous Courſes in the Houſe 
of Lords, ſhe frequently came to Sir % Ger- 
in Hol in the Years 15 595 and 1596, Ec. 
which occaſion'd the bringing of this Third Bill 
into the Houſe ef Peers to obtain a Divorce, the 
Subſtance whereot follows. 


It ſets forth, That Henry Duke of Nor/olk, The Bill 
and Earl Marſhal of lau, did, {ome Years brought ia 
fince, marry the Lady any AMordaut, and that 1699. 


"2 


ſhe had tor divers“ Yo rs ity'd in Separation from 


him, and had unlawful Familiarity and adulterous 
Converſation with Sir Jorn Germaine, Bart. 
That ſhe was gui! ty of Adultery on her part, 
and had- broken the Bond of Matrimony : Aud 
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foraſmuch as the Duke had no Iſſue, nor cou'd 
hope for any but ſpurious ſſue, to ſucceed him 
in his Honours and Eſtate, unleſs the ſaid Mar- 
riage was declar'd void by Act of Parliament, 
and he was cnabled to marry again, he prays 
that the faid Bond of Matrimony be, And it is 
thereby Enacted and declar'd to be diſſolv'd, 
vacated, and made void, to all Intents and 
Purpoſes whatſoever ; and that it ſhall be lawful 
er the ſaid Duke to contract Matrimony with 
any other Woman or Women, as if the faid 
Lady Mary were naturally dead; and that all 
and every the Children born in ſuch Matrimony, 
hal! be deem'd born in lawful Wedlock, and 


inherit the Honours and Eſtate of the ſaid Duke, 


according to the Courſe of Inheritances within 
this Realm. And ir was Enacted, That the 
faid Lady Mar ſhou'd be barr'd and excluded 
al! Dower and Thirds in the Honours, Lands and 
Herediraments of the ſaid Duke; and that all 
Conveyances, Joyntures and Settlements, made 
by his Grace or his Anceſtors, for the Uſe and 
Benefit of the ſaid Lady ary, or the Iſſue of 
her Bedy, ſhou'd be utterly void: And alſo that 
all Limitations and Creations, of any Uſe, Eſtate, 
Power or Truſt, made by the Anceſtors of the 
ſaid Lady Mary, to or tor the Uſe or Benefit 
of the ſaid Duke, his Heirs or Aſſigns, out of 
any of the Lands or Hereditaments of any of the 
Anceſtors of the ſaid Lady Mary, ſhou'd be 
void. And it was further Enacted, That the 
faid Duke, his Heirs, Executors or Adminiſtrators, 


| Thou'd, before the twenty-fifth of March, 17or, 


pay unto the ſaid Lady Mary, or her Aſſigns, 
the Sum of ten thouſand Pound, which was her 
Marriage Portion; and in Default of Payment 
thercof, the ſaid Lady Mary ſnou'd be entitled 
to ſuch Jointure and other Advantages, as ſhe 
might have claim'd by Virtue of her Marriage 
Settlement, dated the thirteenth Day of June, 
1677 ; and by Virtue of the Agreements con- 
tain'd in certain Articles dated the twenty-eighth 
of April, 1694; and allo ſhou'd enjoy, during, 
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the joint Lives of the ſaid Duke and Dutcheſs, 
five hundred Pound per Aunum, by Virtue of a 
Quadrupartite Indenture made the fifteenth of 
Func, 1694: And in ſuch Caſe, the ſaid Duke, 
his Heirs, Sc. ſhou'd be diſcharg'd from the 
Payment of the ſaid ten thouſand Pound; but on 
Payment of the ſaid ten thouſand Pound, the ſaid 
Lady Mary ſhou'd be wholly barr'd and excluded 
of her ſaid Jointure, and of all other Advantages 
out of the real and perſonal Eſtate of the ſaid 
Duke. N. 


The Bill being read the firſt time in the The Bill read 
Houſe of Lords on Friday the fixteenth of the firſt Time 
February, 1699, it was order'd that the Dutcheſs in the I. of 
of Norfolk might have a Copy of the ſaid Bill, Leers. 
and that the Duke ſhou'd be heard by his 


Council to make good the Allegations in it on 


Tuseſday following, and that the Dutcheſs might 


have Council to attend at the ſame time if ſhe 
pleaſed. | | 

On Saturday the ſeventeenth of Febrnary, the The petition 
Petition of the Dutcheſs of Noz/olk being read, of the 
praying to be heard by her Council before any Dutcheſs to 
further Proceedings on the faid Bill, it was order'd be heard by 
that ſhe ſhou'd be hear'd by her Council on her Council 
Tueſday next, and that Milliam Lane and oh Bunt ib. 
le Fonitain do attend the Houſe on the ſame 
Day, as Witneſſes on the Behalf of the Duke of 
Norfolk. | 

On Monday the nincteenth of Febynary, the page 560 
following Witneſſes alſo were order'd to attend Oeder for 


on the behalf of the Duke of Norfolk, vis. the Witneſſes 


Mr. Daniel Germaine, Mr. Simon Yriaue, alias to attend. 
ae Brienne, Mrs. Annn- Maria Briane, alias 
Drienne, and Mrs. 7:4ith Poſjette, alias Perſode, 


the next Morning at eleven a-Clock. 


On Tireſany the twentieth of February, after 
hearing Council tor the Dutcheſs on her Petition, 
as alſo Council for the Duke, the following Order 
was made, vis. 5 


B 4 Tat 
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That the Horſe will hear Mitneſſes for the 
Drnke, only to Matter of Fatt ſince the rejefting 
the firft Bill, except only Mr. Daniel Germaine, 
Mr. Simon Brianc, Ars. Anna Maria Briane, 
Mrs. Judith Poſſette, and Mrs. Eleanor Vaneſs, 
co are ot Liberty to give Evidence to Matters 
of Fat befere that Time,” wwiich were not then 
before the Houſe, and they are. requir d to 
attend to Morrow Morning ; as alſo William 
Bayly n Edmund Davies t the ſame Time, 


* * , 5 
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On IWidneſday the twenty firſt of February, 
the Houſe being inform'd that Endeavours had 
been made iv ferve Orders on the Duke of 
Ner/olk's Witneſſes, and ſeveral of them were 
tick, and others were not to be found; and a 
Certificate under the Hands of %u Hutton and 
ZHecdore Colladom, Doctors of Phyfick, was pro- 
duc'd and read, as follows, v2. | 


We whoſe Names are under-written, Doctors 
of Phyſfick, do certify, That Mary, Wife of 
Simon de Brienne, ard Judith, Mife of Peter 
Perſode, have been for ſome Time, and are at 
this preſent, ſo extraordinary ill in Bed, that 


neither of them can remove from thence without 


Danger of their Lives. 
Sign d, 


John Hutton. 
Theodore Colladon. 


After which an Order was made, That Doctor 
John Hutton, and Doctor Theodore Colladon, 
do attend the Houſe the next Day. 1 
Then the Form of the Oath to be given the 
Witneſſes was ſettled, and was as follows. 


701: 


n 
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Tor ſhall true Anſer make to all ſuch Oue- 
ſtious as ſhall be as you by this Honourable 
Horſe, in Relation to the Charge of Adultery, in 
the Bill brought in by the Duke of Norfolk a- 
eainſt the Dutcheſs of Norfolk ith Sir John 
Germaine. Tou ſhall declare your whole Knows 
ledge of this Matter, and ſhall ſpeak the Truth, 
aud nothing but the Truth, as well upon rhe Mat- 
ter es you ſhall be cxamin'd on behalf of his Grace 
the Duke of Noriolk, as pon ſich Tnterrogatories 
as ſhall be exhibited on behalf of the Dutcheſs of 
Norfolk, wwirhout Favour or Affection to either 


Party, ſo help you God, and by rhe Contents of 


this Bcok. 


The Council being call'd in, the Duke's Coun- 
cil open'd the Nature of their Evidence, and 
Mrs. Eleanor Vaneſſe was ſworn ; who appearing 
to be a Dutch Woman that did not well under- 


ſtand HEugliſh, it was order'd therefore, that the 


Duke's Council ſhould have one Interpreter, and the 
Dutcheſs's another; and that the Duke's Agents 


ſhould forthwith deliver a Liſt of the Witneſſes 


they intended to examine, to the Dutcheſs of 
Norfolk or her Agents: and two other Witnefles, 
vg. William Allen and ohm Mai ſlaud were or- 
der'd to attend on behalt of the Duke with the 
reſt the next Day. 

On Thurſday the 22d of Febznary, Dr. Colla- 
don and Dr. Heittem were call'd in, and depos'd, 
that Mrs. B7riauo and Mrs. Per fode could not ſtir 
Abroad without endangering their Lives: Then 
the two Interpreters took the following Oath, 


2. 


You ſhail well, truely, and faithfully interpret 
between the Houſe and Eleanor Vaneſſe the Mit- 
neſs touching the Matters fhe fhall give in But» 
Ac ſocè. | 


And on the Motion of the Council for the 
Dutchels, the Duke's Agents were order'd to give 
the 


9 


The Oath of 
the Witneſles. 


Page 561, 


Interpreters 
order d. 


And a Liſt of 
Witnelic. 
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the Chriſtian as well as the Surnames of their 
Witneſſes to the Agents of the Dutcheſs, and as 
much as they could of the Places of their Abode. 
Then the Duke's Council proceeded and call'd 
!leanor Vaneſſe, they ask'd her ſeveral Queſtions 
in Eugliſh, which the Interpreter render'd into 
Dutch, and ſhe anſwering the Interpreter in the 
ſame Language again: He declared her Anſwers 
to the Houſe in EHeLliſh. 
Nicholas Hanſeur alſo being ſworn, gave his 
Teſtimony in French by an Interpreter in like 
: manner 
The Method It was order'd, That the Short-hand Writers 
of examining who took the Witneſſes Evidence, ſhou'd dictate 
the Witneſlzs to a Clerk, that what the Witneſſes ſaid might 
that were Fo- hg tranſcrib'd, and that the Examinations with 
— the Short-hand Writers Book and Papers ſhou'd 
be ſcal'd up and kept by the Clerk until the next 
Day, and then what had been tranſcrib'd ſhou'd 
be read at the Bar in preſence of the Witneſs. 
On Friday the 23d of Felruany the following 
Witneſſes were order'd to attend the next Day 
on behalf of the Duke, vis. James Berger, 
Suſunna Barringion, Frances Knight and Jaimes 
| Mackaonell. | 
Witneſſes or- On Saturday the 24th of February, Oath 
ger'd into being made that a Copy of the Order of the 


Cuſtody for Houle for Mr. Sion Priaue to attend as 4 


nor attend- Witneſs for the Duke of Norfolk was left with 
ing. his Servant at his Dwelling Place, and he not 
attending, it was order'd, that the Serjeant at 
Arms bring him to the Bar of the Houſe to 

| anſwer his Offence. „ 
The Wirnet, The Council and Witneſſes being call'd in, 
ſes, ſign their and len Vaneſſe at the Bar, the tranſcrib'd 


Examina- Depoſitions from the Short-hand Writer were 
tions. read to her, and ſhe Sign'd them. In like 


manner Nicholas Hanſenr's Depoſition was read, 
and ne Sign d it. 

On Monday the 26th of February, the Exa- 
mination of Milliam Bayly, taken the Saturday 
bekore, was read to him, and he being croſs-exa- 


mined 
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mined by the Dutcheſs's Council, that Examina- 


tion was alſo read to him, and he fign'd them. 

The Dutcheſs's Council moy'd for Copies of the 
Nepolitions taken, and Time for the Dutcheſs to 
be heard: Whereupon an Order was made for 
both Parties to have Copies of the Depoſitions, 
and ſo much as related to that Matter in the 
Journal, and another for hearing the Dutcheſs by 
her Council on the An following. 


Defoſirions of Eleanor Vaneſle. 
Oreftion, When did you firſt come acquainted 
Norfolk ? 
Anſwer, Sir hie Germaine's Siſter Mrs. Zri- 


ane hired me for a Cook maid the Summer after 


the King came to England; I livd two Months 


with my Lady Dutcheſs at Sir John Germaine's 


Houſe near the Cock-pit, and then I went with 


the Lady Dutcheſs to Vauv-Hall. 

. What Converlation had they with one ano- 
ther ? | a 

A. Like Man and Wife; I ſaw them often in 
Bed as Man and Wile. 

. Did you think they had been Man and 
Wite 7 | 

A. Not at firſt, but afrerwards I did, and then 
they kept me within Doors for fear I ſhould tell 
it, 
©, How long did ſhe live at Vauxhall? 

A. About two Years, and Sir hn Germaine 
din'd there ſometimes, and ſometimes lay there. 

©. What Converſation had Sir #/-72 with the 
Dutcheſs there? 
A. They had but one Ped, they convers'd to- 
gether as Man and Wife, and he lay there twice 
or thrice a Week, and ſometimes but cnce. 


©. What Name did the Dutcheſs go by at 


TO, paſs 

Vans hall? 

J. By tte Name of the Lady Zechinan, and 
laid Sir / 2 was her Brother. 


O) Isa 
2. How 
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Q. How long did you ſerve the Lady Dutcheſs ? 
A. Until ſhe went to Mil- Pau, and nine or 


ten Weeks afterwards. 
| ©. Have you ſcen Sir 0/7 and the Dutcheſs 
in Bed together at Mill. Hau? A 

A. Nes; once or twice; I undreſo'd them my 
ſelf, and ſaw them in Bed, and carried them 
Chocolate, and Water to waſh their Hands in the 
Morning, | | 

Q. How came you to leave their Service? 

A. They ſent me away on account of the late 
Tryal, and Mrs. S, Chambermaid to the 
Dutcheſs, and Mr. Nicho!zs Hooſier, Gentleman 
to Sir John, went with me. 

. Whither was you order'd to go ? 

To Hollznd, to the Hague. They paid me 
in full; and promis'd me tifty Livres befides, 
which I receiv'd in four Quarters from Sir Foh7:'s 
Brother Philip at the Hague; Nicholas Hoſier 
took care of cur Paſſage; and they promis'd, if 
Matters did not go for the Dutcheſs, that ſhe 
would come to Hollaud her felt, and take me into 
her Service again. 

S. Did you ever fee Nicholas Hoſicr in Sir 
Folir's Chamber. | | 

A. Yes : He did the Buſineſs that I did when 
I could not be there; he was Valet de Chambre: 
He belong'd to the Dutcheſs at Varx-Hall, and 
afterwards to Sir 7%. 

Z. Who liv'd with the Dutcheſs at Farx- 


A. Sir John's Siſter, Mrs. B7ianc, and Mrs. 


Judith, another of his Sitters. 

2. Did you ever ſee the Dutcheſs's Father 
when you was at All Bank? | 

A. J have been 1everal times at the Dutcheſs's 
Father's ; and ſhe told her Father and Mother 
ſhe brought me from Holland. 

©. Who was the Lady Dutcheſs's Father ? 

A. The Lord Peterboroneh ; he liv'd at All- 
Bank. | 
S. Did Sir ohn Germaine's Brother in-Law, 


. 


or Sitter, lye in the Houlc ? 


FLY 


©. 


A 
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A. Les; Mr. Briane and his Wife us'd to lye 
there when they came firſt to Euglaud. 

. Did you ſee any of Sir 7o%nu's Relations 
in the Room when the Dutcheſs was in Bed with 
him ? : | 


A. Yes ; Mr. Briane and his Wife. 
Eleanor Vaneſſe croſs examin'd. 


Q. Did the Dutcheſs tell you that Sir John 
Gerimainue was her Brother? 

A. She gave it out among the Neighbours, 
but never told me ſo. wy 

. Was you Cook-maid ? 

A. | was hir'd for Cook-maid, and ated as ſuch, 
and us'd to clean Rooms : No body was ſuffer'd 
to come into the Room but Mrs. Sſam and me. 

D. When came you from Holland, and how? 

A. I came from Holland five or fix Weeks ago, 
and landed at Graveſend, 

?, Who ſent for you? 
I don't know. | 

D. Who paid your Paſſage when you came 
over, and took care of you? 

A. Mr. Nicholas paid what I ſpent, and 
brought me from Graveſend to the Place where I 
lodge ; I don't know the Place, having never 
been in London. | 

D. Did not you live at Yaux-Hall, and at 
Sir J. Germaine's in the Cockpit? 

A. I was no farther than thoſe Houſes, I was 
never in the City of London. 

D. Was you not ſent for back from Holland to 
be a Witneſs ? | 

A. No; I knew nothing of it till about eight 
or nine Weeks ago. 

9. How long is it ſince you went into Holland; 


and did you tell any one the Reaſon of your 


going? 

A. It is about eight Years ago I went thither; 
I told the Reaſon to ſeveral in Millau, but to 
none here. 


& 
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Had you any Diſcourſe about this Matter 
eight Weeks ago? 


| A. I met Mr. Nicholas about a Year ago at 

| Amſterdam, and ask'd him to get me a Place in 
England. 

| A. What Diſcourſe had you with Mr. Nicholas 

# „ about this Matter? 

\ A. I ask'd Mr. Nicholas whether there was 


any Danger of any ſuch thing ; and he ſaid, he | 
knew nothing of it. | 

©, Have not you and the Interpreter talk'd - 
over this Matter before you came hither ; or who 


have you talk'd to about it? 
| A. I have not talk'd with the Interpreter or : 
| any body elſe about it. 
The Duke's Council examin'd her again. n 
D. Was it your Buſineſs to look after the © 
Chamber, and keep the Door conſtantly ? 5 
A. 1 us'd to waſh the Dutcheſs's Cloaths, and 
bring them to Sir J. Grrazaine's Houſe, and Q 
C 


keep the upper Rooms clean where he lay. 
O. Did Suſan go over with you, and come 
with you apain ? 7 
Page 565. A. Mr. Nicholas brought me into a Room 


where ſhe was kept, and I itaid a while with her. > 
©. Did Suſan go with you, and come with you . 
again? : Ir 
A. Nicholas and Suſau, and I were in a Room b 


together, and Mr. Geriza777e came every Night 
when the Houſe was broke up, and told us what 


5 * 
paſs'd. 17 
D. Did Sſam go to Holland with you? = 
A. Sir John ordcr'd Michela and ſhe to go in- 7 
to Holland, and Nicholas went with her. 10 
| m 

De faſeticus of Nicholas Hoſier. . | 

la 


Nicholas Hoſer — Do vou know Sir %u Germaine and the 1 
examined, Duicheſs of NS | t 
A. I know them both; I came into Sir Joh! FF © 
Germans Service firſt, when he liv'd in Syffolk- 
Street, 


ſ 
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Street, being above half a Year before King 
Jams went away. | 

J. Was you with him afterwards when he was 
at the Cockpit ? 

A. Yes; I liv'd with him at the Cockpit too. 

©, Was there any Lady that liv'd with Sir 
oh there? 

A. There was Mrs. Brienne, Sir John's Siſter, 
and Mrs. Judith Germaine. | 

D. Do you know any thing of the Dutcheſs of 


Norfolk at that time ? 


A. She was in the Houſe, and they eat and 
drank together, and lay together: I was his Va- 


let, and us'd to undreſs and put him to bed. 


©. Where was the Dutcheſs at that time ? 
A. She was ſometimes a-bed, and ſometimes 
not; according as he came home, early or late. 
&. Did you leave Sir s Service after he 


cam to live there? 


A. I left his Service ſeveral times; the firit 
time was in SY Folk Street; and ] came into his 
Service again the Summer after King }Y71l:am 
came to England, 

D. Was the Dutcheſs at the Cockprr before 
you came there? 

A. She was there before, and continued there 
about fifteen Days after I came thither, 

S. Where did the Dutchels live after ſhe went 


from Sir 7% Houle ? 


A. She dwelt at Vaux-Hall, where ſhe went 


by the Name of the Lady Zeckizon. | 
DOD. Did you go with her, or remain in Sir 
Fobn's Service? | 


A. 1 went with my Lady Dutcheſs by Sir 
John's Order, and was ſometimes with one, and 
ſometimes with the other ; ſometimes one paid 
me, and ſometimes the other. 

O. Did Sir % come to Laux Hall, and who 
lay with him there? | 

A. He came there ſeveral times, and lay with 
the Dutcheſs ; I undreſs'd him when they lay 


together. 


G) 
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). In what Service was you when you went 
out of England, and on what Occaſion. did you 


02 
A. Ileſt Sir us Service when the Trial was 


depending between the Duke and Dutcheſs, be- 
cauſe I was afraid I ſhould be obliged to ſpeak. 


what I had ſeen. 
Did any body elſc leave their Service at 


that Lime? 
A. Two Servants of the Dutcheſs's, (bis.) SA 


fannah Barrington, and Eleanor Vaneſſe ; and 1 


was ordered by Sir Jon to hire private Lodgings 
for them till the Wind ſerv'd for Holland, which 
was then contrary. 

©. What became of Syſannah Barrington? 

A. She ſtaid about three Weeks with me, and 
then Sir %u came and fetch'd her away; where 
he carried her I know not. | 

©. What became of Vaneſſe and your ſelf at- 
terwards ? 

A. When the Wind favour'd we paſs'd the Sea; 
we came to Hollaud about Eaſter. | 

£ Have you not a Paper under Sir ohu's Hand 
tor your Diſcharge ? 

A. Les, it is dated the Sth of February 1692, 
when 1 left the Service, and about fix Weeks after 
we went on board; we lodg'd in the Minuories in 
the mean Time. 


O. Who bore Ellen's Charges? 


95 


A. Sir ohn gave me ſeven Guineas to defray |. 


cur Expences, and pay our Paſſage. 

2. When did you return to Eugland? and was 
you ſent for over? 
A. I return'd the Summer following, Sir Fob: 
ſent for me; I enter'd into his Service again 
when he liv'd at the Coch pit. 

2. After you came back did you obſerve any 


Converſation between Sir 70% and the Dutcheſs ? 


I ſaw them in Bed together ſeveral Times. 
©, When was the laſt Time you ſaw them in 
Bed together ? | 


4. it was not at the Cockpit, it was at the 
Dutcacs s own Houle, whers ſhe lives now, about 


threes | 
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three Months before I went away the laſt Time, 
which was on the 27th of April 1696. 
. When the Dutcheſs liv'd at Vaux-hall, can 


you name any one elſe that was Servant in the 


Houſe 2 
# Yes, En. 
Kitchen. | 
9. Have you you ſeen her in the Chamber 
when the Dutcheſs was in Bed there ? 
A. Yes, very often. 
©. When the Dutcheſs was at Vauæx-Hall, did 
any Relations of Sir 7s come there? 
A. Yes, Mrs. Brienae, and Mrs. Zudith, his 
Siſters. | 
©. Where did you meet with Elen Vaneſſe in 
Holland ? 
A. I met with her at Anſlerdam about a Year 
and half ago. 


Vaneſie, fas look'd to the 


D. Did you come over with her the laſt Time? 


A. Yes, I came over with her about ſeven 
Weeks ſince, and put her into private Lodgings. 

©. Why did you put her into private Lodg- 

inge? 
A. Becauſe I was afraid ſome body would do us 
an Injury. Sir %u Germnine came up in a great 
Paſſion one Night, and ſwore this Rogue Nicholas 
would betray him. 

D. Was you or Eleanor Fausfſe ſpoke to to 
come over? 

A. I met with the Duke and my Lord Howard 
in London about a Year ago, and they ask'd. me if 
I would do them a piece of Scrvice, and bring 
this Girl YVaneſſe along with me, and I promis'd 
them; ſoon after I ſpoke to Elen. Vareſe about 
her coming over to ſpeak the Truth, and we a- 


orced to come together. 


Z. When you waited on Sir 70/72, who waited 
on the Dutcheſs in her Chamber: 

A. Suſan. Barrington, and Hlen. Vaneſſé. 

D. Did you ſee any of Sir 57's Relations in 
the Chamber when he and the Dutcheſs were in 


Bed together ? 
Vor. VIII. C 
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A. Yes, Mrs. Brienne, and Mr. Damel Ger- 
maine were there. 
Nicholas Hoſier croſS-cxamined. 


©. What Time did you go out of Fngland? 

A; We arriv'd in Holland about Eaſter, 1692. 

O. Was you in any Service when you told the 
Duke you would be true to him? 

A. I was in no Service then, nor am in any yer. 

. How long have you been out of Service ? 
When did you leave Sir 70 the laſt Time:? 

A. It will be tour Years next u,; I have 
been in no Service fince ; I have ſomething in 
my own Country on which I can ſubſiſt my ſelf for 
a Time. 7 

O. You ſay you faw Sir Zobz in Bed with the 
Dutcheſs in the Houſe where ſhe: now lives; Do 
you know any of the Dutcheſs's Servants that were 
about her at that Time ? 

A. Yes; Henry Keemer, and Stſannah Dar- 
riugton. 

DQ. Whoſe Servant was you then; and who let 
you in? | | 

A. 1 was Sir %u Germaine's ; Thad a Key of 
the lower Room, and could come in when J 
pleaſed. 2 

©. Whar Time was this? | 

A. I can't recollect; but I came to bring a 
Clyſter for Sir Fol, and was defired to ſtay a 
little while the Dutcheſs got up, who was in Bed 
with 1 | | 

J. V >:rvant brought you up Stairs; for 
that Key j let you into the Lower-Room out 
of the Park” 

A. Sometiu-s Suſan. Barrington, and ſome- 
times Henry Keemer. 

I What Room did the Lady Dutcheſs lie in ? 

A. It is up Stairs, I can't tell how many Stories: 
As you come up on the Left-hand there is a 
way to go into it; when you have paſs'd the little 
Chamber - Door, you go into a Place full of China, 
and then you come to the Dutcheſs's Bed-Cham- 


ber, | 
Q. Which 
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Which fide of the Park does the Window 
in the Dutcheſs's Room look into ? 

A. Towards the Pond where the Braſs Statue 
ſtands? 

Q. Does the Window look towards Arlington 
Houſe, or the Horſe-· Guards? 

A. It was not my Buſineſs to go to the Win- 
dow ; but when I was in the Room I could ſee 
the Water: I did not live in the Houſe, but 
went there ſometimes on Meſſages. | 

At Vanx-hall and the Cockpit, did you un- 
dreſs the Dutcheſs as well as Sir 7%? 

A. No, not the Dutcheſs. 

When you came into Euglaud about a Year 
ago, was any Application made to you to make 
a Diſcovery, or did you offer to do it your ſelf ? 
A. The Perſon I addreſs d my ſelf to to get me 
a Service, brought me to my Lord Howard ; it 
was one Richardſon a Woman. 

Q. Can you deſcribe the Room or Furnitere 
where the Dutcheſs lay with Sir John in the 
Houſe where ſhe now lives. 

A. I don't remember whether it was hung or 
wainſcoted. 

Was the Clyſter to be adminiſtred to Sir 
John while the Dutcheſs was in Bed with him? 

A. No, I laid the Syrringe to the Fire while ſhe 
roſe; I compoſed the Clyſter my ſelf. This was 
about two Month's Time before I left them. 

D. Did you ſee the Dutcheſs in Bed with him 
there at any other Time but when you carried 
the Clyſter ? 


MA LY have, but that was the laſt Time. 


D. Which of the Dutcheſs's Servants did you 
keep Company with ? 
A. With Mr. Keemer. 


Depoſitions of William Bayly, Saturday 25 Feb. 


Do you know Sir John Germaine and the 
Dutcheſs of Norfolk ? 

A. Tes, I was Servant to Sir %u; three Years 

I wore his Livery, and three Years I was his Stew- 

C 2 ard; 
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ard ; I came to live with him three Wecks before 
King William was Crown'd. 

9. Did Sir hn and the Dutcheſs live toge- 
ther, or keep Company together ? 

A. I never knew them live together, but have 
ſeen them keep Company together, tho' I have 
never ſeen any Incivility between them. 

©. Where did you ſee them in Company to- 
pether ? | 

A. In my Maſter's Houſe five Years ago; he 
liv'd then where he lives now. 55 

©. Did the Dutcheſs ever lie there? 

A. No, ſhe came two or three Times thither, 
and uſually in an Afternoon about four a-Clock, 
and might ſtay there two or three Hours. 

O. You are upon your Oath, did you never {ce 


them in Bed together ? 


A. By all that's good I never ſaw them in Bed 
together. | | 

©, Didſhe come thither mask'd ? 

A, She us'd to come mask'd, but put it off 
when ſhe came into the Houſe ; Mr. Kremer and 
Mr. Carter, two of her Servants, us'd to come 
with her. | 

©. Who was in the Room with them at Sir 
John's Houle ? | 

A. Mr. Keemer commonly ſtaid with them till 
they had din'd, and after Dinner the other Ser- 
vants and J were in the next Room; and when 


they wanted any body, they call'd Kremer, or 


Mrs. S11ja 2. DAr't 22167. | 

&. Did your Maiter uſe to go to the Dutcheſs's 
Houle ? | 

A. I have heard ſo, but cannot ſay poſitively ; 
I never went with him, but have gone as far as 
the Horſe-Ferry. | 

2. When was the laſt Time you ſaw them to- 
gether? | 
Al have been out of my Maſter's Service theſe 
four Years, and it might be halfa Year before. 

9. Do you know whither your Maſter went 
when you leit him at the Zorſe- Ferry? 


Py 


3 
1 
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A. I may judge he went to the Dutcheſs's, 
but I cannot {wear he did. 1 

2. Did Sir ohn come home to Bed at Night? 

A. Some Nights he did, and ſome he did not. 

E. Did you carry Cloaths to him at any Time? 

A: | have carried Cloaths to Mr. Kemer, the 
Dutcheſs's Servant for him. 

. Where did Kemer live then? 

In a little Street going to the PBowling- 
Alley ; be ſaid he liv'd with the Dutcheſs, but 
had a Houſe there ; {ſometimes I carried the 
Cloaths to Mr. Iceemer, and ſometimes he cams 
for them. 


O. When Kecner came to you tor Cloaths; 


what Account did he give you where your Maſter 


was ? | 

A. He gave me no Account ; ſometimes my 
Maſter lay at Home, and ſometimes he did not: 
Many Times he has been at the Dutcheſs of 
Mazarine's from four a-Clock one Day, to twelve 
the next, and when he has loſt his Gold, he has 
ſent to me for more. 

2. Do you know Nicholas Hoſier ? 

. I know him very well; I ſaw him here juſt 


now, I ſucceeded him when he went from 


my Maſter Sir Fohn Germaine about the Time 
that the Trial was here before. 


D. How long was it e'cr Haſer return'd again 
to ſerve Sir 7%. 


A. To the beſt of my Knowledge it was three 


Years, and then he ſucceeded me again. 

©. Did not you ſee Haſier in England before 
you left your Maſter's Service? | 

A. My Maſter ſent for Nicholas into Holland 
about a Year before he did come over: My Ma- 
iter told me he would ſend for Nicholas again, and 
that I and he ſhould have the Charge of his 
Houſe. And when Nicholas came over, we had 
the Play at cur own jlouſe. Nicholns ttaid there 
ſome Time, but he did not like his Buſineſs, and 
{o he went away again, bocautc he could nit + 
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. Had you no Certificate or Diſcharge when 


you left your Malter's Service ? 


A. No, my Maſter was fo kind, that he brought 
me immediately into the Exciſe when I left his 


Service. 
William Bayly Croſi-examin'd, Monday 26 Feb. 


D. Can you be poſitive when you ſaw the 
Dutcheſs at Sir %u Germaine's Houſe at the 
Cockfpir ? | 
A 1 believe 'tis about five Years ago, but I 
can't be poſitive, | 

Was it all in one Year that you ſaw her? 

A. I believe it was all in one Summer. 

©. Did you know the Dutcheſs of Norfolk 
when you ſaw her there ? | 

A. 1 did not know her before the Trial here. 

O. Did you know her at any Time after that 
Trial before you ſaw her at Sir 7%u's Houſe ? 

A. I was not ſure it was ſhe, only as I had it 


from Keemer : I don't know whether I ſhould 


know her now, 'tis ſo long ſince I ſaw her: The 
firſt Time they told me it was ſhe, I ſaw her in 
a Coach in the Pall-Mall with two other Gentle- 


women, a little before the Trial was here; I fol- 


low'd the Coach, and the Dutcheſs went into ſome 
Lady's Houſe in Dover-ſtrect, and they ſaid the 
Dutcheſs was the firſt Woman that came out. 

Q. How long before this Examination did you 
ſee Nicholas? 

A. I did not ſee him theſe three Years till 
now, and did admire to ſee him here; that 
a Man that had got his Bread under his Maſter, 
ſhould appear here againſt him, is ſo ungrateful 
a Thing. | | 333 

Q. Why did you ſay he was ungrateful for 
coming hither ? . 

A. I ſhould think my ſelf ungrateful to eat a 
Gentleman's Bread ſeven Years, and do him all 


the Spight and Malice I could. 
Q. 


bat Harm does Haſſer do Sir John in be- 
ing a Witneſs againſt the Dutcheſs of Norfolk? 
| 2 Do 


and Dutcheſs of Norfolk. 12 W. III. 


Do you reckon it ungrateful to ſpeak the Truth 
againſt a Maſter ? 

A. No, I would not ſpeak an Untruth for all 
the Maſters in the World, 

Q. Where is the Fault then more in Haſter than 
in you ? | 

A, I know not. 

Q. Did Eler. Vanefſe (this Woman that was 


examined as a Witneſs) live with Sir Y when 


you did. 
H. Yes, ſhe liv'd there. 


Thomas Hawkſworth ſworn as a Witneſs, 
Monday 4 March. 


Q. Do you know Hlen. Vancſſe, and did you 
live in the Dutcheſs of N＋ſolł's Family? 

A. I came to live with the Dutcheſs about 
October 1691. and liv'd with her two Years with- 
in two Months: Elen. Yaneſſe was Cook-maid 
there, and went away the beginning of January, 
or the latter end of December 1691. ſhe was turn d 
away to the belt of my Remembrance tor keep- 
ing Company with Durch Soldiers. 

Q. Was ſhe in any other Office but the 


Kitchen, or had ſhe acceſs to the Dutcheſs's 


Chamber ? | | 
A. Never ; ſhe was not allow'd to come higher 


| than the firſt Floor. 


Q. Who waited on the Dutcheſs in her Cham- 
ber ? 

A. Frances Knight, ſhe was conſtantly in the 
Dutcheſs's Chamber, and us'd to warm her Bed. 

Q. You ſay Vaneſſe was not allow'd to come 
higher than the firit Floor; explain that. 

A. The Kitchen is under Ground backwards; 
That Room Vaneſſé clean'd was even with the 


23 


Hawkſworth's 
Evideace. | 


Street, a Ground Room; the Laundry Maid Su- 


ſan, who is dead, clean'd the next Pair of Stairs. 
Q. How long is it fince you liv'd with the 
Dutcheſs ? | 
A. Six or ſeven Years; Icame to the Dutcheſs 
the October before the Bill was brought in, 
| C 4 De 
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9. Do you remember when /anefſe was turn'd: 
away ? 
A. It was about the latter end of December, or 
the Ps I te of Jan ary. 
Was it before or after the Bill? 


7 Before I heard any Thing of the Bill ſhe 
was gone. 


Hawkfworth Croſs cxamin'd. 


©, What Station were you in when you liv'd 
WI «> the Dutcheſs ? | 

A. A Footman : She liv'd then upon the Row | 
between the Hozſe-Ferry, and Aſill- Hank. 

©. Did Sir 7/1 Germaine never come to the 
Dutcheſs's Houſe while you liv'd there? 
A. I never ſaw him there; I never ſaw any un- 
handſome Thing by the Dutcheſs all the Time I 
liv'd there, and I had the Privilege of the firſt 


and ſecond Floor, and ſometimes rubb'd the Lodg- 


Roo m. 

„Did you attend on the Dutcheſs's Chamber 
in 5 Morning? 
A. Not conſtantly; ; we took it by Turns. 

E RN Which of her Women attended 1 in her Cham- 
er ? 
A. Sila , Frances Knight, and Suſan 

Barrington. 

2. How old was you when you liv'd there? 
A. About Eighteen, and am about ſeven or 
eight and Twenty now. 


John Peacock for os a Witneſs. 


S. Did you live with the Dutcheſs of Norfolk 


in 1091. 
A. Tis fix Years "Op I left her Service laſt 
January: I liv'd two Years and a half with her, 
or thercabouts. I came to her in the Month of 
Auguſt, and livd there both before and after 
the lait Trial. ; | 
N Q. Did you know one Vaneſſe, and what her 
Bufineſs was ? | 


E:. 4.1 
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A. I knew one Lena : Her Buſinefs was below 
Stairs in the Kitchen: I never ſaw her in any o- 
ther Room but the Outer Room next the Street: 
The Work ſhe was employ'd in was dirty Work ; 
I never ſaw her clean, but naſty, and could not 
cat the Victuals of her dreſſing. 

?, Was you there before Vaneſſe ? 
Alu was in the Houſe. ſometime before her 
Grace came over, to help the Upholder, and to 
carry Looking-Glaftes and Stands: My Lady Pe- 
zerbororgh order'd me to do what I did. 

D. What was your proper Buſineſs when you 


liv'd with the Dutcheſs at Mill-Bank ? 


A. When the Dutcheſs went Abroad I went 
with the Coach ; and when ſhe ſupp'd or din'd at 
Home, I laid the Cloth, Forks and Spoons. 

. Did you ever wait above Stairs ? 
A. Yes, I have waited above Stairs. 
©. Who-waited on the Dutcheſs in her Cham- 


ber? 


A. Frances Knight, one Suſan, and one Fu- 


7 ſamah. 


D. Did you ever ſce this Woman Helena in the 
Dutcheſs's Bed-Chamber ? 


A. I never {aw her there, nor above Stairs; I 


rubb'd the Bed-Chamber with a long Bruſh ? 

©. Do you know when ſhe came to live with 
the Dutcheſs? | 

A. She came while I was there, and ſhe was 
turn'd away on Complaint of fame Diſorders, and 
her Ill-drefling of Victuals. | 

©. What Diſorders ? | 

A. Men came to enquire for her in the Dusk of 
me Evening, and I told her Grace I did not think 
the Houſe ſafe, becauſe J had the Charge of Sil- 
ver Spoons and Forks ; one of the Men appear'd 
to be a Foot Soldier in a blue Coat. 

©. In what manner was ſhe put away? 

A. The Dutcheſs turn'd her away upon theſe 
Complaints, before the Trial the latter End of 
December; and one Goſling, the Coachman's 
Wife, came in her room. 


A ND. 
2. Do 
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Q. Do you know H11/ier, or Nichols ? 


A. I never heard his Name betore, or ſaw him 


about Houſe. 
John Peacock, Croſs-examim'd. 


Q. Where do you live now ? 


A. 1 have boarded in a Houſe at Huntingdon 


ever ſince J left the Dutcheſs's Service: I live 
on my own, and have no Employment, only I teach 
two or three Children out of Charity. 

Q. When came you to the Dutcheſs's Service? 

A. I ſerv'd her about ten or twelve Years ago, 
and I liv'd with her before about half a Year at 
Drayton in Northamptonſhirc. 

Q. How long did you leave the Dutcheſs after 
the Hearing came on in this Houſe ? 
A. It was about a Year and three Quarters, or 
two Years after. 

Q. Can't you be pofitive at what Time you 
came to live with the Dutcheſs ? 

A. I came about Angu/t to Mill-Bank, but the 


Dutcheſs was not come then; but the October 


following ſhe came ; I was at the Lady Peterbo- 
rough's, and help'd to carry the Things. 

Q. Did you know where the Dutcheſs liv'd 
then ? | = 

A. Some ſaid ſhe liv'd in Flanders, others in 
Holland, and ſome in Trance. 


Q. Was you never at Lau- hall while the 


Dutcheſs liv'd there. 
A. I was never there while ſhe liv'd there, it 


ſhe did live there; but when no body liv'd there 


I have feen the Houſe where they ſay ſhe did 
live. | | 5 

Q. Do you know Sir 7% u Germain? 

A. I never faw him but in his Coach ; I never 


was at any Houſe where he liv'd. 


Q. What Buſineſs did Mum Barrington do? 

Q. She help'd to dreſs and undreſs her Grace, 
and mend the Linnen I think : I ſaw her at the 
George Inn in Hunting don about Husgtiſt laſt. 


2. Did 
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and Dutcheſs of Norfolk, 12 W. III. 


Q. Did YVanefſe come with the Dutcheſs to 
ill Bank? SEA 

A. I think ſhe came with the Dutcheſs. 

Q. Do you know where the Dutcheſs liv'd be- 
fore ſhe came thither ? 

A. I have heard ſhe came from Yaux-Hall: 
When my Lady Dutcheſs went thither by Water 
the Summer after, I was told ſhe liv'd at ſuch a 
Houſe at Vaux-Hall. 

Q. Were there any other Ladies went with the 


Dutcheſs by Water to Vaux-Hall, when you went 


with her? 6 
A. Mrs. Marſhall and ſome others, and the 


| Dutcheſs told them, that that was the Houſe ſhe 
| liv'd at, at Vaux-Hall, when ſhe was walking in 
8 the Gardens. 


2: What do you mean by Mill. Bau Houſe ? 
A. Peterborough Houſe. 


Frances Knight faworn as a Witneſs, 4th March. 


How long have you liv'd in the Dutcheſs 


{ of Norfolk's Family. | 


A. Twenty ſeven Years and upwards, I lived 


1 with the Dutcheſs's Mother the Lady Peter- 
borough. | 


Did you know Yaneſſe in the Dutcheſs's 
Family at Mill Panb. 

A. Yes, I know her very well, ſhe was in the 
Kitchen. 

£. Did you uſe to be in the Dutcheſs's Bed- 


Chamber, and about her Perſon. 


A. Yes; I was the firſt in the Morning there, 


and the laſt at Night conſtantly. 


. Did Vaneſſe uſe to come into the Dutcheſs's 


Chamber? 


A. Never: She was in the Kitchen; ſhe was 
not fit come into the Dutcheſs's Chamber, on 


account of her Cloaths. 


2. Upon what account did ſhe go away? 


A. My Lady put her away becauſe Soldiers 


came and ask'd for her, and ſent for her to Ale- 
| | houſes 
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houſes at ten a-Clock at Night: My Lady would 
not keep a Servant that kept ill Hours. D. 

85 Was it before the Trial ſhe was put away? 

Contider well what you ſay. | 1 
A. Yes; ſhe was: I ſpeak my Conſcience here 
before the Lords. £ 
S. Did you never know Vancſſe come into the 
Dutcheſs's Chamber, or undreſs her? the 
A. Never, never: Oh! fie, never indeed. = 
S Did you never know Nicholas Hauſenr ? | vo 
. No: there were many ask'd ſor Mr. Keemer, 
but I did not know them. | 
©. Did you know TJ hoizas Hawkſworth, your 
Fellow-ſervant ? {2 
A. Yes; he came when my Lady came to 
Mill-bank, Mr. Peacock came before; they were 

both Servants. | F 


10 

Frances Knight croſ5 examin'd. = 

| | | BY 
2. How long is it fince you liv'd with tgjge 


Dutcheſs's Mother ? 3 
Al. After the Dutcheſs married I came to live * 17 
with her and my Lord Duke. 3 
9. After the Duke parted with the Dutcheſs, || 
Where did ſhe go to live? © 
A. She liv'd at Mill baut, and no where elſe bu 
that I know of. | 
£©. Did ſhe never live at Vaux- Hall? 
A. I never liv'd with her at Vauæx- Hall. 9 
9, Then you have not lived with her ever 
ſince ſhe married? | 2 
A. I have lived with her ever ſince: I have 
taken my Oath, and as near as I can tell you. 


©. Where did the Dutcheſs live before ſhe | 


cams to Mill. Bank? 4 | 
A. She liv'd at '/Parx- Hall. W 
©. Did not you live with her there? Le 


A. No: I broke my Leg and was brought to] wa 
her Mother's, and ſtaid there a Twelve-month ; he. 
Mr. Peters was my Surgeon, he can tell it. I Þ 
came here to ſpeak Truth. . 
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Dutcheſs, after ſhe parted with my Lord Duke? 


and Dutcheſs of Norfolk, 12 W. III. 


©, Don't be angry: When left you the 


A. I left her at Mill Dank. | 

D. Do you know the Queition: When did you 
arc the Dutcheſs after ſhe parted with the 
Duke? 

A. I know no ſuch Queſtion as you ask. I ſpeak 


the Truth as well as I can. 


you come to the Lady Dutcheſs again? 

A. At Mull Bank. 

D. Was you ever with her at /aux-Hall? 

AJ. I was not there becauſe I was lame. 

D. Was you ever at Vauæ Hall? 

A. I told you I broke my Leg. 

J. Was you ever at Vaux-Hall, or not? 

; I tell you I was lame. I tell theſe Noble 
Lords every word I ſpeak is Truth. 
Qi. But you are ſworn to ſpeak the whole 
Truth. ̃ 

A. I ſpeak the Truth: Why ſhould you do ſo? 

DOD. Was you ever with the Dutcheſs at Vauæ- 


0 * 2 a * * 
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| Hall? 

A. J was not able to be there with her. 

. Was you ever there with her, or not? 
A No; I never was at Vanx-Hal! in my Life, 
but at Mill-Bank and White-Hall, J have. 
| HO. Where was the Dutcheſs when you broke 
your Leg ? | | 

A. 1 left her at Mill. Pau with her Mother, 


and found her at her Mother's when I came again. 
= FL. Can't you tell where ſhe was in the mean 
Time ? Did none of the Family tell you where 
ihe was? 
= A. No. | 

. When did you ſee Susann Barrington ? 
> A. About three Weeks ago, ſhe receiv'd a 
Letter from Flanders, telling her, her Mother 
vas dead; whereupon Þ defir'd my Lady to give 
© her leave to go to Holland, and ſhe is there. 
| . How long is it fince ſhe went? 
A Fortnight to Day, . | 
Q. Did 


> FB. You went away lame you ſay, Where did 
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| Did you ever ſee Sir 7% Germaine at the 
Dutcheſs 8, or at Mill. Bank:? 


A. No; never. 

O. You have heard that the Dutcheſs liv'd at 
Vane Hall, at what time was it ? 

A. | can't tell, I was fick a-Bed. 

Q. Do you know what Houſe ſhe liv'd in ? 

A. Yes ; It was one Sir Thomas Gen S at 
Mill. Bank. 


_ * Wy are 


Q. I ask what Houſe ſhe liv'd in at aue Hall! | f 


A. You ask what I can't tell you. 


Q. Whence came the Dutcheſs when ſhe came 


to Mill. Bank? 
A. She came from the Place ſhe did; I did 
not ask her, I durſt not be ſo bold. 


| 


Q Did you never know Sir John Germain: 


keep Company with the Dutcheſs? 
A. No; only with the Duke at his Houſe in 


William White faworn as a FWirneſs. 


Q. Did you live with the Dutcheſs of Nor-“ 
folk ? 
A. 1 liv'd with her ſince the firſt Week of the 


firſt Trial, ſix, ſeven, or eight Vears ago. 


2. What Care was taken about the Dutcheſs“ 


Door in the Park ? 


A. I generally went out firſt in the Morning, 
the Door had two Bolts, a Croſs-bar, and an Iron 


„ 0 
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Chain. 


Key to that Door? 
A. I never knew any thing of it, nor knew df. 


Q. Did you ever underſtand that Haier had if { 


what uſe it could have been ; for he could not] 


come in till the Door was l 


Did you never ſee him come in at tha j 


Door? 


A. Les; I happened to be going out my ſelf 


and to open the Door for him: Suſan Harri 


ron, my Lady Dutcheſs's Maid, had lent Money 


to a Man in Holland, and ſhe wrote a Letter by 
| bim 
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him to her Siſter, to get the Money; as ſhe told 
me. | | 
©. Had you ever any Diſcourſe with Haſſer? 
A. I was one day coming from Change and met 
Mr. L'Eſtrang? and this Haſſer, and we went to- 
gether to a Tavern in Sith-field: He reflected 
on his Maſter Sir 7% Germaine, ſaid he had 
uſed him ill, and he deſerved to be ill uſed, and 
the Time would come when he ſhould repent it. 
This was about Michaelmas was two Years, or 
one Year, I can't tell which, 


William White croſs examin'd. 


Q. You liv'd with the Dutcheſs the firſt Week 
of the Trial, you ſay: Was Vaneſſe there then? 

A. She was gone before I came. | 

Q. Whole Servant was Haſter when you let him 
in? 

A. L was told he was Sir John Germaine's a 
little after ; he had Buſineſs with S1ſannah Bar- 
rington who ſent Letters to Holland by him, and 
by other Dutchmen, about the Money I men- 
tion'd. | 

Q. When did you ſee Suſannah Barrington? 

A. About a fortnight ago, ſhe was in Tears, 
and ſaid her Mother was dead in Holland. 

Q. Did you ever ſee Sir Fohn Germaine in the 
Dutcheſs's Houſe, | 

A. I never ſaw him in any part of my Lady 
Dutcheſs's Houſe, nor in no Apartment, and I am 
the only Man that goes up and down Stairs. 

Q: Did you lie conſtantly at the Dutcheſs's 
Houle ? 5 
Al. Moſt commonly ſince ſhe came to Duke- 
Street. 

Q. At what time did you uſe to open the Park 
Door in the Morning ? 

A. At fix, ſeven, or eight, there was no cer- 
tain Hour, 

Q. Did you ever know Ho/ier come in at any 


A. Les; 


Door but that? 
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A. Yes; one rainy Day he came in at the 


Street Door, and ask'd for Su/annah Barrington. | 


'Q. It he got in at the Park Door could he not 
get up Stairs? 

A. He could not get into the Dutcheſs? s Apart- 
ment, for there was a Room between where the 
Plate and Jewels lay, that no Key would open. 

„ 2: It he got in at that Door, could Suſannaß 
„ when he was in, lead him round the 
Houſe without any difficulty 7 

A. I cannot ſay but ſhe might, but I never ſaw 
him but below Stairs with that Woman, and then 
he went away without going up Stairs, 


Matthew Macdonnel] fwern a Witneſs. 
Q. How long have you liv'd with the Dutcheſi 


M. Macdonneli's Of Norfolk ? 


Evidence, 


A. Four Years at Lady- day next. 


Q. In what manner was the Door kept, going | 


into the Park? 


— > 


A. It was boited and lock'd : I bolted it very 


often at Night, and unbolted it in the Morning. 


Q. Did- you ever ſee Ne: er come in at that | 


Door? 


AI opened it for him once or twice in the E- 
vening, when he rung, and he ask'd for Suſan- | 


nal, my Lady Dutcheſs's Servant. 
Q. Did he go up Stairs ? 
A. No: 1 call 'd her to him, I never ſaw him | 


go up Stairs. 


M. Macdonnell croſs examin'd. 


Q. Did you know whoſe Servant Nicholas was? 
A. I did not not know, nor I ask'd no Queſti- 


ons; I have ſeen him three times at the Nutcheſs's, 
he ask'd for Suſannah Barrington, and once for 
Mr. Keemer. ; 

= Did you ſtay with him, or did you leave 


A. No; 
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A. No; to tell you the Truth, I thought he 
came to court Sſay, and did not ſtay with 
him. | 

Q. When did you ſee Suſan laſt? 

A. On Tucſday ſev'night in the morning: not 
ſince. | 

©. What became of her after that? a 

A. She ſaid her Mother died lately in Holland, 
and ſhe was going there. 


2. Upon your Oath, don't you know ſhe is at 


the Dutcheſs's? 
A. 1 know not of her being there, the Servants 
told me ſhe was gone, 
Q. She was there when you came hither that 
Tucſday Morning. 
A. On Tueſday Morning I did ſee her. 
J. Has the Dutcheſs taken any body to do Su- 


ſan's Work? 


A. I don't know of any. 
Mr. Robert Welbourn mer a Mitneß. 
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He depoſed, that Mr. Leſtrange told him, he Page 580+ | 
heard Nichalas Haſier ſpeak very hard ill Words R. Welvourn'$ 
againſt his Maſter Sir Fohn Germaine. Leſtrane Evidence. 


being kept out of the way, as was ſuppoſed, by the 
Dutcheſs, was the occaſion of examining Nellouru 
as to what he ſaid. | | 


Eleanor Montfort fizo77:. 


She depoſed, that her Husband, who had been E. antfort's 
executed for Coining, was very intimate with Ni. Evidence. 
cholas Hoſier, That he told the Deponent juſt Page 581. 


before he died, that Haſier had a deſign to rob 
his Maſter; that he knew where his Gold and 
Jewels lay, and had made falſe Keys, and would 
watch his Opportunity, when his Maſter was at 
play, or out of Town. That Haſer left the Keys 
at the Deponent's Houſe, and her Husband or- 
dered her to deliver them to Zo/icr, which ſhe 
did after he was dead, and Hoſter look'd mightily 
out of Countenance when he recciv'd them. 

VO IL. VIII. D The 
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The Dutcheſs's Council then praycd, that ſome 
Agreements made between the Duke and 
Dutcheſs in 1594, might be read out of the 
Deeds executed for that Purpoſe, and they 
were read accordingly. 


Francis Negus ſworn as a Witneſs. 


©. Did not the Dutcheſs ſend a Meflage to the 
Duke, by vou, to this Purpofe : That notwith- 
ſtanding the Articles, ſhe deſired to know from 
his Grace in what manner ſhe ſhould live, and 


that ſhe would be governed by his Directions? 


A. Much about the Time of the Tranſaction 
of theſe Articles, my Lady Dutcheſs ſent for me, 


and | waited cn her, and ſhe expreſſed herſelf | 


very ſenſibly of the Misfortune of the Duke, and 
her ſelf, and deſired I would let my Lord Duke 


know it: That ſhe would avoid all Company that | | 
{hould give him Offence, and would not ſo much 


as pay @ Vitit bur where he liked. I 0 f 


my Lord Duke with ſomething to this Purpoſe, 


for ſhe often (aid, It ſhe happened to die before 
my Lord Dake, fie would leave him her Eſtate. 

Q. Do yu know of any Meflage of Complaint |? 
ſent to the Dutcheſs ſince, that he would have her 


live in any other way? 
A, i know nothing of that Matter. 


2. Do you know whether my Lord Duke ever | 


defired her to come and live with him. 

A. 1 never heard any ſuch thing. 

Had you any Directions to attend the Duke, 
that he would give way in a Controverſy between 
the Dutcheſs and a Noble Lord, to know whether 
ne would wave his Privilege? 

A. When the Duke ſent for me, he enquired 
whether by the Agreement, he was oblig'd to 
let her have the Privilege. I ſaid, I underitood 
it 19; and tho he had no mind to dv it, yet as 
he had waved his Privilege in the Caſe of an 
Uncle, ke would do it for her, 

Sir 7 Fomns Pos, I would only make uſe of 
it as an Ipſtarce of Kindneſs between the Duke 


and Dutcheſs. | Es The 
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The Council for the Dutcheſs having finiſh'd 
their Evidence, the Duke's Council defired to call 
Witneſſes to ſupport Nicholas Hanficr's Reputa- 
tion. | 


ver 


CN 


her 


red 


William Allen for as a Witneſs. 


He depoſed, that being a Butcher; Nicholas Page 582. 
Haanſier bought Proviſions of him when he liv'd W. Allen's 
with Sir John Germaine, and paid him very Evidence. 
honeſtly for them. 


Richard May, Loulſe- Sterard to the Duke of 
1 Norfolk, /wv077. 
\ 


' He depoſed, that about a fortnight before his 
Grace had direted him to make Proviſion for 
| | Nicholas Hauſier and Allen Vanefſe, and that he 
took them into his Grace's Houſe in St. Fames's 
Square thereupon, and had provided for them 
= ever ſince. | 
Q. Had they the Liberty of the Houſe, or 
2 were they kept cloſe ? | | 
A. They were kept only as they deſired them- 
> ſelves: No body was denied Liberty to ſee them, 
they defired to be there rather than in any other 
= Place. 


| Q. Do you know of any Reward they have had; 


N 

br are to have? | 

4 A. I know of none. 

4 Chriſtopher Raine worn. 


He depoſed, that he was Servant to the Duke Page 583. 
of Norfolk, and that Nicholas Hanſier and Ele- C. Raine's 
anor Vaneſſe came to his Grace's Houſe about a Evidence: 
fortnight fince, that they had the Liberty of go- 


to 8 | 
od uns where they pleaſed ; but he did not know they 
. a had been abroad fince they came thither. 
an | 
7 Edward Cotter orn. 
of Þ 3 . 92 : 
ele depoſed alſo, that they were brought to the E. Coles, 


I, . 
"he Þ Juke about a fortnight before, 


D z Francis 
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eſs's Petition, 
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Francis Huddleſton ſworn. - 


He depoſed, he was Servant to the Duke, and 
that he ſaw Hauſier and Yancſſe at Captain 


Soames's Lodgings in Gerrard-Strect, with the | 


Lord Howard, about a fortnight before. 
There being no farther Account of the Pro- 
ceedings in this Cauſe before the Houſe of Peers 


in the Folio Edition, I ſhall in the next Place ob- 
ſerve, what was tranſacted in the Houſe of Com- 


mons in this great Cauſe. And firſt we meet with 
2 Petition from the Dutcheſs, directed to the 
Knights, Citizens, and Burgefles in Parliament 
aſſembled, ſhewing, That for putting an end to 


all Differences between the Duke and her Grace, 


Articles of Agreement had been entered into, and 
executed in Ari 1694, by the Duke, her Grace, 
and her late Father, the Earl of Peterborough, 


to; the Duke had his then defired Advantage, 


and had fully enjoyed the Benefit thereof; and 
that her Grace about the time the ſaid Deeds 


were perfected, ſignified to the Duke by Mr. Ne- 


gels, that ſhe ſhould always readily comply with | 
all ſuch Orders, in her way of Living and Con- | 


verſation, as he ſhould think fit to appoint. Not- 


withſtanding which, and without fignifying any | 
Diſſatisfaction with her, and without any manner | 


of Notice or previous Proceeding in the Eccleſi- 


aſtical Court, he did on the 16th of February laſt, 
exhibit a Bill in the Houſe of Peers, entitled, An 
Act to diſſolve the Duke of Nortolk's Marriage 
with the Lady Mary Mordaunt, aud to enable | 
him to marry again. Upon which the Proceed- | 
ings were ſo very quick, two Witneſſes lately | 


brought from beyond Sea, being forthwith ex- 
amined againſt her Grace, who was charged with 


whereby, and by Deeds executed, purſuant there- 


* 


Facts ſuppoſed to be committed many Years ſince, 
and long before the date of the ſaid Articles, 


whereby ſhe was unprepared to make her De- 
fence, as ſhe might have done if the Proceedings 
had been againſt her according to the known | 


Laws 


8 
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Laws of the Land. The Places of abode of the 


Witneſſes produced being ;yet unknown to her; 
and her Grace having notice that the ſaid Bill 
and had paſſed the Lords, and was ſent down to that 
Honourable Houſe for their Concurrence. She 
prayed ſhe might be heard by her Council at 
Law, and one Civilian againſt the ſaid Bill. 

A Day being appointed by the Commons for 
the Committee to proceed in this Cauſe, the Duke 
publiſhed the following Papers in the mean time. 


* 
S 2 


If want either of Precedent for a Parliamentary The Duke of 
Divorce, before going through the tedious and Norfolk's Rea- 
ineffectual Methods of Doctors Commons, or of ſons for paſs- 
Demonſtration of Fact, have hitherto deprived ing his Bill, 
the Duke of Norfolk of that Relief againſt his 
Wife's Adultery, which the Divine Law allows ; 
the late Statute made in the like Caſe, and the 
coming in of two, who while the Duke's former 
Bill was depending, had been ſent away to pre- 
vent that Diſcovery which they now make, can- 
not but be thought to remove all Objections againſt 
an Act of Parliament not only for the Benefit of 
the Duke, but of the Publick, as a Means to pre- 

' ſerve the Inheritance of ſo great an Office, and 
Honours to Perſons of the true Religion, 

And fince Biſhop Cogens's Argument in the 
Lord Roſe's Caſe has made it e er that thoſe 
Canons which govern the Spiritual Court in this 
Matter, are but the Remains of Popery, nothing 
can be now requiſite to ſatisfy the moſt ſcrupulous 
of the reform'd Religion, but to ſet the Duke's 
Proof of his Lady's Adultery in a true Light. 

The Reputation which the Dutcheſs had main- Page 586, 
tain'd of Wit and Diſcretion, made it difficult for | 
many to believe that ſhe could be ſurprized in 
the very Act of Adultery, as had been formerly 
prov'd. And tho' it then appeared, that one 
Henry Keemer liv'd with the Dutcheſs, while 
ſhe went by a feigned Name, at a Houle hired 
-þ for her at Vaux-Hall, by Sir ohn Germaine's 
nos | Brother; and that Nicola, who then liv'd with 
dun] Sir Fohn, us'd to receive Mood, ſent from the 
aws | D 3 Dutcheſs 
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Dutcheſs to Sir John's Houſe by the Cock-Pit, 


the withdrawing of N7ccla, and carrying with him 


the Dutch Maid, equally entruſted with the Se- 
cret on Sir YoÞzz's Side, left no Evidence of their 
conſtant Converſation but Kcemer, fince dead, 
and S1ſanuar Barrington, who had the like Truſt 
from the Dutcheſs. | 
Keemer, tho' very unwillingly, ſome Years ſince 
confeſſed his Living with the Dutcheſs at Vauæ- 
Hall, where he pretended ſhe was obliged to con- 
ceal herſelf for Debt, and what Share S1ſannah 
had in the Secret, was unknown till Nicola ap- 
peared ; Nola coming into Fngland ſome time 
fince, in expectation of a Service, expreſſed his 


_ Readineſs to diſcover what he knew, and to en- 


deavour to bring with him the Dtch Maid. 


Bliauor Vaneſſe She proves, that for two Months, the ſirſt Sum- 
Exam. 22 Feb., mer after the King came for England, Sir John 


1699. 


Ne, Hau- 


Germaing and the Dutcheſs liv'd together as Man 
and Wife, and were ſeen in Bed together by her, 
Mr. Briane and his Wife, Sir 7's Siſter, and 
that N:cholas Hanſenr, Sir Fohn's Valet de Cham- 
bre us'd to be aſſiſting to him, as the Dutcheſs's 
Woman, Szſanunah Barrington, was to her, at 
going to bed and riſing. 

She proves the like Converſation at Vauæ-Hall, 


and the Dutcheſs's Houſe at Mill- Bank, till the 


Duke's firſt Bill of Divorce was depending; within 
which time Nicholas Hauſenr, by Sir John's Or- 
der, carried away her and S %ν]a7h Barrington, 


wich Intention of going for Holland, to prevent 


abr being examin'd to what they knew; but 
ins Wind proving contrary, they could not go till 
ite Bill was rejected, and then Sir %u fetch'd 
back 5Suſanmay, who was moſt uſcſul to the 
Dutcheſs, but Harſeur went for Holland with 
Ellen. | | 
He confirms Elleu's Evidence in every particu- 
lar, and beſides the Perſons mention'd by Fllen, 
as privy to Sir 7077's lying with the Dutcheſs, 


names Si: John's Brother Daniel. Nicholas hav- 
ing been found very truſty, his Maſter {ent for him 
$9 return to Eis Service, and gave him the Oppor: 


tunity 
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tunity of proving the Continuance of the fame 
Adulterous Conyerfation at fevera! Times and 
Places, from the Summer 1592 to the 26th of 


April 1696, He {wears he had after his Return 


to Sir Zohn's Service, ſeen them in Bed together 
at Sir Zohn's Houſe at the Cock-p:ir, and at the 
Dutchefs's Houſes at AL Hank, and where {the 
now lives, and us'd to be let into the Dutichefs's 
Apartment by Suſannah Barrington or Kemer. 
Nor can any Man who ſhall read the Teitimonies 
given Mr. Hauſeur by Sir John; by the loft of 
which it appears, that he ſerv'd him faithfully, as 
his Steward, reaſonably queſtion Hauſeun's Cre 
dit, 


from his Footman to Mr. Hhaaſßur's Place, 2nd 
from thence to a good Otfice in the Exciſe, very 
unwillingly confirm'd the Tcitimony of Haube, 
and the Dutch Maid, net only as to the Time of 
their going from the Service of Sir % and the 
Dutcheſs, but tho' being no Foreigner, he could 
not ſo eaſily be ſent away to prevent Niſcovery, 
and therefore was not let ſo far into the Secret as 
Hauſtur and the Dnich Maid, yet he ſwears, the 
Dutcheſs us'd to core mask'd ro his Maſtes's 
Houſe, that he has gone with him as far as the 
Horſe-Ferry towards her Houſe at the 1/111 et, 
that then his Maſter ſometimes lay out all Night, 
and the next Morning he has carried Linnen and 
Clothes, for his Maſter, to Keewer's Houſe, or 
Keemer has fetch'd them from him. And this 
he proves to have been fince the reiccting the 
former Bill, and about five Years ſince, when he 


was ſucceeded by Hauſeur, as before he had ſuc- 
ceeded Hauſcur. 


Two other Foreigners, La Faumtaiu, who liv'd 
with Sir 7%n, and was ſerved with Summons at 
the Dutcheſs's Houſe at Drayton, and Hugauce, 
Who ran away from the Lord Haverſbam's fince 
Summons was taken out againſt him, feeracd to 
have had the ſame Truſt that Hauſeun had, for 
both declared, That nothing ſhould oblige them 
ta betray their Maiter's Secrets: One faid, na 

D 4 Court 


- 


Another who had been advanc'd by Six Taba, B Sex- 
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Court could diſpenſe with an Oath of Secreſy, and 
both declared, They would immediately go be- 
yond Sea, Summons have been taken out for Mr. 
Zriane and his Wife, and Sir Fohn Germaine's 
Brother (who are, or lately were in Town) to 
confeſs or deny what Nola and Fllen appeal to 
them for; and it cannot be imagin'd, that Sir 
7 ſhould chuſe the Honour of being thought 
to have to do with a Dutcheſs, before the clear- 
ins her and himſelf from the Impuration, by 
bringing his Relations to diſprove the Charge, if 
what is {worn to be within their Knowledge is 
falſe. | : 
And if Sir Fohn's Vanity ſhould prevail with 


him, at leaſt, it is to be preſum'd, that his Rela- 


tions would be more juſt to him and the Lady, 
than to ſuffer any thing to paſs againſt them, 
which they could with Truth and Juitice prevent. 

But fince none of them appear, the World will 
believe their abſenting more than a thouſand Wit- 
neſſes, in confirmation of what Mr. Ho 
Ellen, and Bayley have ſworn ; whoſe Evidence 
not only ſtands untouch'd, by any thing offered 
by the Dutcheſs's Witnefles, but is plainly con- 
firmed by them in the principal Parts. 
This being the Nature of the Proofs, tis ob- 
ſervable. | | 

1. That there never yet was any Caſe of this 
kind, where the Evidence was not liable to greater 
Objections than can be made to this. 


Though in the lateſt Caſe of this kind, there 


was full Conviction of the Lady's having Children 


while the lived ſeparate from her Husband, and 


the Preſumption was very violent whoſe the Chil- 
dren were; yet this was but Preſumption, and 
that was weakened by the Preſumption in Law, 
that they were the Husband's, eſpecially ſince 
there was no direct Proof of the Lover's ever ly- 
ing with her. | | 


2. Tho? in that Caſe by reaſon of the Interval 


of Parliament, and fear of the Deaths of Wit- 
neſſes, a Suit was begun in Doctor's- Comm ons; 
*twas taken from thence while the Suit was de- 


pending 
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pending, therefore that was rather an Objection 
againſt proceeding in Parliament, than an Argu- 
ment for it. 

3. In that Caſe ſeveral Witneſſes were exami- 
ned at the Bars of both Houſe's, who had not 
been examined at Docfors Commons, nor any 
Notice given of their Names betore their Exami- 
nation. 

4. It appears by that Caſe and the preſent, that 
the Examinations in Parliament are more ſolemn 
and certain, than thoſe of the Spiritual Court, 
which depend too much upon the Honeſty of the 
Regiſter, or his Deputy. | 

5. Before that Caſe, Parliaments have either 
broke through the Rules which bind the Spiritual 
Court, as in the Caſt of the Duke of Norfolk; * 
where the Parliament ratify'd the Marriage f as 
Lawful according to God's Law, tho? protracted 
and letted by reaſon of certain Decrees and Ca- 
nons of the Pope's Law; or elſe have diſſolv'd a 
Marriage where there had been no Application 
to Doctors Commons, as in the Caſe of Mrs. Mhar- 
ton who had been married to Mr. Campbell, and 
yet there had been no Examination of Witneſſes, 
but what had been befor: the two Houſes |. So, 
long before, in the Caſe of Sir Ralph Sadler, 
upon Proof before the two Houſes that the Lady 
Sadller's former Husband had deſerted her, and 
diſappear'd for four Years before ſhe married Sir 
Ralph, the Parliament legitimated her Children 
by Sir Ralph. 

Whereas ſome object againſt the paſſing the Bill, 
as if it would countenance a Juriſdiction in the 


Houſe of Lords to examine to ſuch matters in the 


Firſt Inſtance, or Originally, the Objection wou'd 
be the ſame if it had began, as it might, in the 
Houſe of Commons ; but in Truth would be of 
equal Force againſt moſt Private and ſeveral 
Publick Acts occafion'd by the Examination of 
Witneſſes or Notoriety of Fact. 


— 
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Since therefore the Duke has ſo long and fo 7 
often in vain endeavour'd to be freed from a Lady © 
publickly fam'd and prov'd to have liv'd with Sir 
ohm Germaine as his Wife; the Duke's former 
Diſappointments cannot but be Powerful Argu- 
ments for his ſpeedy obtaining that Juſtice which 
the Spiritual. Court cannot give him, their Power 
reaching no farther than to that Liberty of living 
as ſhe liſt, ſome Years fince ſettled by Articles. 

But as none of Jeſs Art and Oratory than her 
Council could have turn'd this into a Licence to 
commit Adultery, if ſhe liſt, or a Pardon After- 
wards; had there not been Evidence of her 
acting according to ſuch Conſtruction, the Duke 
would have hopd ſhe had repented of the for- 
mer Injuries he had receiv'd from her ; but now 
hopes ſhe ſhall no longer continue to bear the 
Name of his Wife, and put him in danger of be- 
ing fucceeded by Sir 7% Germaine's Iſſue, or 
deprive him of the Expectation of leaving his 
Honours, Offices, and Etitate to a Proteſtant Heir. 


Diſtoß Cozens's Argument, proving that Adulrery 
Works a Diffelution of the Marriage: Being 
the Subſtance of ſeveral of Biſhop Coxens's 
Speeches in the Houſe of Lords upon the De- 
vate of the Lord Roſe's Caſe, taken from 
the Original Papers writ in the Biſhop's own ⁊æ 
Hand. | 


— =. - 


Biſhop Ceren- The Queſtion is indefinitely to be ſpoken of, 
| Argument Whether a Man being divorced from his Wife who [ 
| for the Difſo- hath committed Adultery and is convicted of it, q 
l 3 1 may marry himſelf to another Wife or no, dering 
N ale of - dul. the Life of her which is divozc'd 2 9 
1 tery. The Place in St. Matt her the 5th repeated a- 
11 gain St. Matt he d the loth, has great Perſpe- 
I. cuity, if it be not lawful for a Man to put away his 
1 Wife and marry again, except it be in the Caſe of 1 
ll Fornication (for the 2 the Wards by put- 
. ting the Exception before the Marriage cannot 
1 alter the Senſe) then e contrario it mult of Ne- 
i _ ceflity follow, that if the Wife be put away for 
| For- 4 
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: 


Fornication, the Husband by the Tenour of 
Chriſt's Words is left tree to marry again; which 
Freedom is not allow'd to the Adultereſs herſelf, 


nor any Man elſe that ſhall marry her. 


St. Mark, and St. Luke have been oppos'd to 
St. Matthew; and it has been ſaid, that Chriſt's 
Words in St. Matthew did not properly belong to 
Chriſt's Diſciples, or the Chriſtian Church, as the 
Words in St. Mark and St. Luke, which are abſo- 
lute, do; which is a Saying that neither I, nor J 
think no body elſe, ever heard before, for Chriſt's 
Sermon on the Mount was ſpoken to his Diſciples, 
and eſpecially belong'd to Chriſtians. 

"Tis clear they are ſpoken to his Diſciples: 
ſor he ſays to them, that they are the Salt of the 
Earth, and the Light of the World, and that 
they are blefled when they ſuffer Perſecution for 


his Name's Sake which no Man will ſay or apply 


N STS LEES its, * 


A 


to the ens. 

"Tis true, that in the rgth Chapter of St. Mat - 
:hew Chriſt anſwers the Scribes and Phariſees 
who came to tempt him with their Queſtion, 
Whether it was Lawful for a Man to put away his 
Wife for any Cauſe, as they ſaid Moſes had per- 
mitted them to do. But the Anſwer that Chriſt 
gave them, That it was not lawful but only in the 
Caſe of Adultery, for Men to put away their 
Wives and marry another, was a Rule which con- 


cern'd all Chriſtians to obſerve for ever after, and 


for that Reaſon was recorded by St. Matt he⁊u. 
The Words in St. Mark and in St. he are not 
to be taken abſolutely, but to be ſupply'd and 
underſtood by his Words in St. A as in 
many other Caſes is clear, vig. The Thief upon the 
Croſs, Baptiſia in the Name of the Father, Son 
and Holy Ghoſt, &c. whereof many Inſtances may 
be brought, as the Deſtruction of Nzinevel, &c. 
But for Chriſt's Words the Exception confirms 
the Rule, and infers a Conceſſion, that in the 
Caſe of Fornication the putting away one Wife 
and marrying another is allow'd. Ir is alike with 
divers other his Exceptions which are found in 
Seripture: fer Brevity I [hall inſtance in this one, 
| VIS. 
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vi. Except ye Repent, ye ſhall all likewiſe Periſh. 
Upon which Text, if I, or any Biſhop elſe were 
to preach, I believe we ſhould not diſcharge our 
Duty unleſs we ſhould tell the People, That if by 
the Grace of God they did Repent, they ſhould 
not Periſh. | | 

The Exception here e ws, 72/7, 71efs, is parallel 


with 1 Kings iii. 11. None were in the Houſe, en- 


cet *2e Iain, they two therefore were, others 
were not. | 

Such Exceptions proceeding from Natural E- 
quity, are tacitly employ'd in Laws, tho' pro- 
nounced in general 'Terms. 

But xs to the Exception here, the Wor ds are 
not capable of any other Senſe than as I have ob- 
ſerv'd; for except that Reſtraint be referr'd to 
marrying again, the Senſe would run thus, J//hocver 
puts away his Wife, commits Adultery ; which 
flands not with Truth or Reaſon, fince it is not 
the Diſmiſſion that is adulterous, but the Mar- 
riage of another; it is therefore the plain Drift of 
our Saviour to teach the Phariſces, that the 
Marriage of a ſecond Wife after a Diſmiſſion of 
a former for any other Caſe except Fornication, 
38 no leſs than Adultery, thereby inferring, that 
upon a juſt Diſmiſſion for Fornication, a ſecond 
Marriage cannot be branded with Adulterv. 

Beſides, the Pharijee's Queſton, (T5 it lac ſul 
for a Man to put away his Wife for every 
Cailſe ?) was not without a plain Implication of 
Liberty to marry another, which our Saviour well 
knowing, gives a full Anſwer, as well to what he 
meant as what he ſaid, which had not been per- 


fectly latis factory if he had only determin'd that 


one Part concerning Diſmiſſion, and not the other 
concerning Marriages; which Clauſe if two Evan- 
geliſts expreſs not, yet it muſt be fetch'd necefſa- 
rily from the Third, fince it is a ſure and irrefra- 
gable Rule, that all four Evangeliſts make up one 
perfect Goſpel. | 
The Roiſts and College of Downy urge for 


the Popiſh Doctrine, Nom. vii. 2. The Woman 
which hath an Husband is bound | 'y the Law to 
ber Huband as long as he liveth. Bus 


.* 
7 1 
9 

* 


and Dutcheſs of Norfolk, 12 W. III. 


But 

1. This Place is to be expounded by Chriſt's 
Words. 

2. St. Paul hath no Occaſion here to ſpeak of 
Divorce, but Marriage whole and ſound as it ſtands 
by God's Ordinance. | 

3. He ſpeaks of a Woman who is under a Huſ- 
band, ſo is not ſhe that is divorced from 
him. 

4. St. Paul uſeth this to his Purpoſe of the 
Law being dead, to which we are not bound : 
Nor is their Doctrine more favoured by 1 Cor. vii. 


10. Let not the Woman depart, as being her 


Choice whether ſhe would depart or not ; but in 
the Caſe of Fornication ſhe was to depart, or ra- 
ther be put away whether ſhe wou'd or not. 

The Bond of Marriage is to be enquir'd into 
what it properly is. Being a Conjugal Promiſe 
folemnly made between a Man and his Wife that 
each of them will live together according to God's 
Holy Ordinance, notwith{tinding Poverty or in- 
firmity, or ſuch other '['nings as may happen during 
their Lives. Separation trom Bed and Board, 
which is part of their Promiſe ſo to live together, 


doth plainly break that part of th: Bond whereby 


they are tied to live together both as to Bed and 
Board. The Diſtinction between Bed and Board 
and the Bond, is new, never mentioned in the 
Scripture and unknown to the antient Church, de- 
vis'd only by the Canonilts and Schookmen in the 
Latin Church (for the Greek Church knows it 
not) to ſerve the Pope's Turn the better till he 
got it eftabliſh'd in the Council of Trent, at which 
time, and never before, he laid his Anathema up- 
on all them that were of another Mind; torbid- 
ing all Men to marry, and not to make any Uſe 
of Chriſt's Conceſſion. 


Bed and Board, or Cohabitation, belong to the 


Eſſence and Subſtance of Matrimony, which made 


Eraſmus and Biſhop Hall ſay, That the Diſtinc- 


tion of thoſe two from the Bond, is mcerly chi- 
merical and Fancy. 


The 
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flops in the Council of Florence are for marrying 


— —— — — — 


4 A — = _ 
SID HEE 


The Promiſe of Conſtancy and mutual For- ¾ *% 
bearance, if it hinder Divorce as the Bond, hin- . 
ders it alſo as to Bed and Board, and becauſe the WB. 


ſame Bed and the ſame Table were promiſed in 
the Marriage Contract; but the Promiſe does not F. 
extend even to tolerating Adultery or malicious | \ 
Deſertion, which according to God's Ordinance © 1 
diſſolves the Marriage. oY | | 
Our Saviour ſpeaks of Divorces inſtituted by the ' 
Moſaical Law, but they were no other than Di- 
vorces from the Bond. | | 
The Form of the Bill of Divorce among the 
Fews was this, Be expelled from ine, and free for | 
any Body elſe. To give the Bill of Divorce is from | 
the Root g, which is to break or cut off the 
Marriage. With this agree the aritient Canons, 
Councils, and Fathers of the Church. 
Concil. Neoceſar. & Flib. forbid the retain- 
ing an adulterous Wife. Concil. Eliber. Anrelinn ; 
& Areclatenſ. give Liberty in ſuch Caſe to marr i 4 
again, Clemens's Conſtitution, Tertullian. St. Baſtl > 
in his Canons, approv'd by a General Council, ate 
for marrying again. Concil. Vener. If they marry 
in any other Caſe than Fornication, they are to be 
excommunicated, and not otherwiſe. Council. Wor- 
mat. gives Liberty to the innocent Party to marry 


12 Load 
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after Divorce. Council. Lateran. gives Leave for þ 4 
the innocent Party after a Year to marry again. f 
Concil. Lateran. If any one take another Wife 1 


while a Suit is depending, and afterwards there be 
a Divorce between him and the firit, he may re- 
main with the ſecond. 

Lactantius, St. Hierom, and Fpiphanins are 


{or Allowance of Marriage after Divorce. 6 

Chryſoftom Hom. 19. 1 Cor. v. ſays, That the © 
Marriage is aiffolv'd by Adiltery, and that the {> 
Husband after he hath ꝓut her away is no longer . 
ger Hnsbamn. bk 

T heophy/att on the 16th of St. Tube ſays, that . 
St. Lue mult be interpreted by St. Matthew. 
St. Hillary is for marrying again s Dr. Fulk ſaith — 


upon St. Matthew the 17th. The Eaftern Bi- 


again. 
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again. Juſtin Alartyr ſpeaks of a Roman's gi- 
ving a Bill of Divorce to a diſſolute Husband, 
without finding any Fault with it. 

St. Ambreſe ſays a Man may marry again it. he 


uts away an adulterous Wife. T hodoret ſaid of a 


Wife who violated the Laws of Marriage, T herc- 


fore our Lord requires the Bond or Tye of Mar- 


rigze to be aifjolv'd. 

All the Grech Church to this Day allow it. E- 
raſiuus, Cajeran, and other Papiſts: The Civil 
Law and the Laws of the Zizperor are clear for 
it; and the Conſtitutions of our own Church of 
Enzland in the time of Hen. S. E. 6. and Queen 
Elizabeth. 

The Practice in the Fngliſh Church in the 
Stat. 1 Jac. c. 11. againſt ſecond Marriages, Di- 
vorces are excepted ; and in Canon 107. tis pro- 
vided they ſhall not marry again, but 'tis not ſaid 
ſuch Marriages are void, only the Caution is for- 
feited: Neither doth the Canon ſpeak of ſuch Se- 
paraticus wherein the Bond itſelf is broken, as 
"tis by Formcation. 

Even the Canon Law allows marrying again in 
caſe a Woman ſeeks her Husband's Life, and in 
caſe of a Bond Woman. Gracia ſays in the Caſe 
of Adultcry, lawtul Marriages ought not to be 
deny'd. In the Caſe of an incurable Leproſy it 
was the Advice of St. Gregory to Auſtin the 
Monk, that he that could not contain ſhould ra- 


ther marry. Hellarmine owns, That the Bond of 


Marriage of eſdels is diſſolvable, but the Mar- 
riage of the Faithtul and of Infadels are of the ſame 
Nature. Juſtinian, a Feſtute, confeſſes, that it is 
ſimply Lawful for the innocent Party to marry 
again. And the Roman Doctors allow a Diflolu- 
tionof the Bond of Marriage if the Parties ſhould 
after Conſummarion transfer themſelves into a 
Friery or Nunnery. 

The Cannons which in the Cafe of Adultery 
prohibit marrying in the Life. time of the guilty 
Perſon, are contrary to two Acts of Parliaments, 


—— - 
— — — — T — — 


* Ret. Leg. Eccleſ. Tit. de Adulterijs & Divortijs. 
made 


47 


Page 52g. 


45 


Proceedings in Parl. between the Duke 
made 25 I. 6. and 3 and 4 Vd. 6. wherein no 


Canons are allow'd that be any ways rep/2nant + 


to the Laws of God or the Scripture, the King's 
Preregative Royal, and the Statutes of this Land, 
'Thirty two Perſons are to review the Canon Law, 
in which Review drawn up by Archbiſhop Cran— 
mer, the innocent Perſon is permitted to marry 
again according to Chriſt's Law and Comes ſſion. 
We have Examples of ſuch Marriages in V. 4. 
of France, and MH. S. of England, Lord Morntioy, 
Lord Rich, Biſhop T hornborough, and divers 
others. And 'tis obſervable, Thar in the Caſe of 


the Marquis of Northampton, 4 Ed. 6. who had 


been divorc'd for his Lady's Adultery, and mar- 
ried another before an Act of Parliament made 
concerning it, an Act which paſſed afterwards 
(only two Spiritual and two Temporal Lords dif- 
fenting) declares he had been at Liberty by the 
Laws of God to marry, and did lawfully marry 
another: Where the Act maniteitly ſuppoſes that 
whatever hes obtain'd for Law till that time, was 
void as being contrary to God's Law. 
The moſt conſiderable Men of the Reform'd 
Churches, both at Home and Abroad, are of this 
Opinion. 

Grotius quotes Tertullian, in whoſe Time it 
was lawful for the innocent Party to marry. 

Lancelot Inſtit. Fur. Can. acknowledges that 
Divorce is a Diſſolution of the Marriage. 

Selden, who is not likely to contradict the Laws 
of this Kingdom, maniteiteth, 'That Marriage af- 
ter a Divorce is to be allow'd, and in that Opinion 
clearly for it. | 

The Opinion of Aimeſius deſerves to be ſet down 
at large: © Marriage, ſays he, cannot be dif. 
« ſolv'd by Men at their Pleaſure, and for that 
„ Reaſon as tis conſider'd fimply and abſolutely, 


Dr. Hammond doth not contradict him, but is 


tis rightly faid to be indiffolvable ; becauſe 


Marriage. is not only a Civil but a Divine Con- 
“junction, and is alſo of that Nature that it can- 
* not be diſſolv'd without Detriment to either 
* Party; yet it is not ſo indiſſolvable but that it 
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may be diffoly'd for a Cauſe which God ap- 
proves as juſt, for the Indiſſolvability was not 
inſtituted for a Puniſhment, but for the Com- 
fort of innocent Perſons, and it admits an Ex- 
ception wherein God ceaſes to conjoin. By A 
dultery two are made not to remain one Fleſh. 
Hence it is that a contagious Diſeaſe is not 


a Cauſe of diflolving Marriage. y Adultery 


the very Effence of the Contract is directy 


violated; but the Contract ceaſiun, the Bond 
depending on the Contract, neceſſarily ceaſes. 
It is againſt all Reaſon that all Matrimonial 
Duties ſhould be for ever taken away, yet 


the Bond or Obligation to thoſe Duties 


ſhould continue. The Words of our Lord, 
Mat. 5. 32. and 19. 9. have no Diſtinction or 
Limitation of the putting away, but ſimply and 
abſolutely approve of putting away; therefore 
they approve of putting away not partial, or to 
a particular Purpoſe from Bed and Board, but 
Total.“ | 

None are againſt the Reform'd Divines but 


Dr. Howſon, Mr. Bunny, and Dr. Prideany. + 


Dr. Howſon was a proteis'd Adverſary to Dr. 


Reynolds, who was a great Maintainer of the 
Church of Enzland againſt all the Points of Po- 
pery and particularly in this, 


Dr. Taylor, Biſhop Hall, Dr. Fulk, are for ſe— 


cond Marriages'; no Authors againſt them but the 
Council of Freut, and thoſe of the Church of 
Rome; whoſe Credit is only fav'd by thoſe of 
our Church who agree with them, 


Upon the Difference of Explication between 


St. Aiabroſe, Origen and St. Anſtin, a new kind 
of Divorce has been thought of from Bed and 
Board; but this Divorce, or Name of a Divorce, 
was unknown to the eres and antient Chriſtaus. 


I ſaid ſo much befere at the firſt and ſecond 


Reading of this Bill, that I was in good Hopes to 
have had no farther Occafion given me of anſwer- 
ing any Objections againſt it now; but ſeeing di- 
vers new Arguments have been ſtudied and fram'd 
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a 5. If they be kept altogether by Divorce from 
| * | Ma:rving, it would occaſion the innocent Party to 
WO Sin. FT | | | 
| The Objec- A little before the main Queſtion about paſſing 
tions of the the Duke's Bill, the Dutcheſs's Agents handed 
Durcheſs's about a Paper, wherein they endeavour'd to ſhew 
Friends to the Hardneſs of her Caſe ; the firſt Part of which 
at 4 being already inſerted in the beginning of theſe |; 

a 8 Proceedings, I ſhall give the Reader here only 

| the latter Part of it. 5 

Page 591. The Dutcheſs thought herſelt under a Neceſſit 

1 of complying with all the Orders of the Houſe of 

Peers; and accordingly, as well as ſhe could, made 
her Defence, tho' leſs than a Week's Time was 
| allow'd her for doing it; and upon examining the 
f Evidence of the Duke's Witneſſes, many Contra. 
| | dictions appear'd ; ſome whereof follow, as doth 
| appear by the Depofitions taken in Writing, and 
now remaining in the Houſe of Peers. 

For Hauſer the Foot-man ſwears the Dutcheſs 
was at the Cock-pir when and before he came to 
tive with Sir 7% Germaine, and that he conti- 
nu'd there 15 Days after, and that after the Dut- 
chefs left the Cock-pir ſhe went to Jau Hall. ; 

V1icfe the Cook-Maid ſwears Hanſerr came to 
Sir /n when the Dutcheſs was at Vauæ- Hall, 

Hanfenrr ſwears that the 8th of February 92 
ne left Sir Fohn's Service, when the Trial was 
between the Duke and Dutcheſs in Parliament, © 
and after liv'd privately fix or eight Weeks, till he 
ard Haneſſe could get to Holland, and arrived there 
in Haſter following. . 

And yet in another Place he ſwore he deſir'd 
Leave to go, and afterwards, that he alſo went for 
Holland as ſoon as the Wind was fair. 

But note, all the Evidence was clos'd, and or- 
der'd to be ſumm'd up the gth of February, ſo 
that he needed not aiterwards to have gone. And 
whereas he infinuates that he and Vanueſſé were 
ſecreted, and kept from being Witneſſes. 

Note, It doth no where appear that either he, 
or Vaneſſe, were ever thought on for Witneſſes: 
Hauſeur twears he return'd again to Sir 7h in the 
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4 Summer 1692, being often ſent to by Sir 7%: 


| Whercas Bayly, another of the Duke's Witneſſes 


© ſwears, he did not return again to Sir 7% in two 


| Years after he went away, Bayly the Witneſs being 


all that Time, and three Years before, a Servant 

in the Houſe. | 
Note alſo, That this very Summer, 92, to wit, 

in Eaſter Term, the Duke brought his Action a- 


gaipſt Sir John, which was try'd Michaelmas 


Term 92; at which Time it had been more likely 
if Sir Fob: had believ'd he could have done him 
any harm, he ſhould have kept him in Holland, 
rather than have ſent for him over; eſpecially 
conſidering that this Fellow afterwards ſwears, Sir 


* hn ſwore in a Rage, this Fellow wou'd betray 


him. 


Hauſeur being aſk'd who ſent for Va:1eſſe over; 


| he anſwer'd, that after he had promiſed the Duke 
and Lord Howard to ſpeak the Truth of what 
he knew, they defir'd him if he met Yaneſſs to 


defire her to come over, and ſpeak the Truth of 
what ſhe knew. 

And being aſk'd how long after he met Yanrſe, 
anſwer'd, about twelve Months fince. 

And being aſk'd when was the firſt Time he 
ſpoke to her about her coming over 'to ſpeak the 
Truth, anſwer'd, tis about a Year ſince. 

And being aſk'd how long it was fince they re- 
ſolv'd to come over, anſwer'd, twelve Months. 

Vaneſſe being afk'd, Whether the was not ſent 
for from Holland to he a Wirne's ? anſwer'd, ſhe 
knew no: g of it till eight or nine Weeks ago. 

Vancſſe ſwears ſhe was ſent away on Account of 
the Trial. | | | 

Whereas Peacock, Hawkſfworth, and Kniebt, 
three Servants of the Dutcheſs's, {wore the Dut- 
cheſs turn'd her away before the Trial, for keeping 
Company with Zeh Soldiers; and they do {wear 
2 new Cook Maid there before the Trial. 

Hanſenr ſwears, he had a Key of the Door go- 
ing io the Park, and could come in whea he 
would. 2 


E 3 And 
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And yet owns he knew but two of the Servants, 
one whereof is long ſince dead. | | 
| And alſo the Dutcheis's Servants ſwear they 
ny never heard any Body had a Key; and that if any 
N Page 592. Key had been, they muſt have known of it. They 
* al ſo prove the ſhurting up, bolting, and chaining the 
Uh 1 Door every Night, and opening it every Morning; 
and but one of the Servants remembers ever to 
have ſeen him at the Door, and then he rung the 
Bell; but came only to ſee a Country- Woman of 
his, and to carry Letters ro Hollaud, and brought 
Anſwers back to her ; but was not admitted be- 
yond the Paſſage. | 
Hauſer and Vancyſe ſwear, they ſaw the Dut- 
cheſs and Sir Fo/72 in Bed together at Mill-Bamnk. 
The Dutcheſs's Woman ſwore, ſhe has put the 
1 Dutcheſs to Bed, and taken her up, every Night 
and Morning, ſeveral Years, and never ſaw him in 
the Houſe. And two others ſwear, they were con- 
ſtantly in waiting, Night and Morning, and poſi- 
tively deny any Knowlege of any ſuch Thing; and 
ſay, they never ſaw Harnſerr there; and that Va- 
% was never admitted up Stairs, ſhe was fo 
dirty a Creature, much leſs to dreſs or undreſs the 
Dutcheſs, as ſhe pretended often to have done. 
Vaſe ſwears, ſhe could not tell the Places ſhe 
has been at theſe fix Weeks laſt paſt. Whereas, 
| Mr. 17:5 and two other of the Duke's Servants ** 
| ſwear ſhe has been fourteen Days in the Dukes 
| own Houſe, with the full Liberty of the Houſe. 5 
 Vantfſe being aſk'a, Whether ſhe ever told an 
Body of the Occafion of her going away ? ſhe 
ſwore, Yes; ſhe told it to a great many in Hol- 
laud, and not here. | 
Yet being afterwards a{ſk'd, Whether ſhe never 
diicover'd that ſhe was ſent out of the Way? ſhe 
ſwore directly, No. 
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Theſe are ſome of the many plain Contradicti- 
ons and Diſproofs of theſe Evidences, beſides the 
great Improbability in their own Nature, in ſeve- 
ral Things ſworn. | 
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But it is alſo to be noted, that Harſery left Sir 
John's Service in a Diſguſt; and fo *tis prov'd by 
* Bayly, another of the Duke's Witneſſes; anc! that 
what Hanſerr ſwore, could be nothing but Spight 


and Malice: Yea, tis 
Part, that he ſwore he would find a Way to be re- 


well acquainted as he 


rov'd on the Dutcheſs's 


veng'd of him, and that perhaps it might not be 


long firſt: And Mr. Strange, Mrs. Pitts, and her 
two Maids, who could have depos'd very materially | 
for the Dutcheſs, refus'd to appear, tho' often 
* ſummon'd, being Perſons not in the Dutcheſs's In- 
tereſt, or Power. 


This Ha»ſeur has been out of Place ever ſince 


| he left Sir John's Service, April 96, and is fo 
x ſtil, as he ſwears; and ſo in Conſequence likely 


to be neceſſitous. 

Note alſo, That Hauſeur ſwears Sir / gave 
him ſeven Guineas to pay the Charges of himſelf, 
Vaneſje, and another, which were order'd to be 
kept private till they could be ſhipp'd off ; and 


alſo for their Paſſage into Holland, which was in 


Time from the Sth of February 92, till Faſter, 
which does not look like a Bribe for a Secret of 
this Nature, being hardly ſufficient to maintain 
three People, and pay their Lodgings tor two 
Months. 

Hauſeur would be thought a mighty Confident, 


ſo as to have a Key to the Dutcheſs's Houſe, to 


come in and go out when he pleas'd ; and yet, as 
pretended to be with the 
Houſe and the Dutcheſs's Bed-Chamber, he could 
not tell on what Floor it was, nor what Furniture 
it had, nor whether wainſcoted or hanged. And 
when he was ask'd which Way the Windows of 
the Bed-Chamber look'd, he trifle! in that Que- 
ſtion, and concluded, he could ſee the Water, but 
was afraid to go near the Window, for fear of being 
diſcover'd ; and yet had no Scruple of coming into 
the Houſe with his Key at any Time. 'Theſe 
Things being obſcrv'd, it muſt be confider'd, that 
the Facts now in Effect charg'd againſt the Dut- 
cheſs, are ſuggeſted to be done many Years ſince; 
and were debated and conſider'd before the Peers, 
| : 4 before 
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before the Rejection of the two firlt Bills; and 
long before the Agreement ior putting an End to 
all Controverfics and Debates. Now tis very hard 
to put the Dutcheſs to Account again for thoſe very 
Facts, conſidering that after eight or nine Years 
many People are dead, others diſpers'd, and not 
in a little Time to be found out, and Circum- 
{dances of Times and Places (which in the Nature 
of all thete Caſes is almoſt all that is left to diſco- 
ver a Falſity) forgot. 

The Dutcheſs is alſo under the unavoidable 
Neceſlity of proving a Negative againſt down- 


right Swearing, and that without any Matter in- 


troductory; and alſo by two mean Servants, the 
one tura'd out of her Place for keeping Company 
with Foot Soldiers, and the other leaving his Place 
in Diſguſt, becauſe he could not have the Play- 
Money. | 

Maiters arc already too much in the Power of 
their Servants, and if they Charge their Maſters 
with Adultery, Felony, and even Treaſon, it is 
not caſily in the Power of the Matter to defend 
himſclt againſt down-right Swearing ; Servants 
having thoſs Opportunities of the Knowlege of 
Times and Places, and Company, which cannot be 
deny'd, or avoided, and which others have not 


whereupon they may frame and build falſe Evi- 


dence ; and many Times are of ill Principles, and 
deſperate Fortunes, and of Tempers very revenge- 


ful; ſo that whoever turns away a Servant, he is in 


his Power for his Eſtate, Honour, and even Life it- 
ſelf; and there fore for the Safety and Freedom of 
Families in other Countries, they are not permit- 
ted to be Evidence againſt their Maſters in any 
Matter Criminal whatſoever. 

Note alſo, that the Dutcheſs thinks, ſhe as an 
Fngliſh Subject has, by Magna Charta, the ſame 
Riphtto a Trial in the legal and ordinary Way of 
Juitice, as the reſt of the King's Subjects; eſpe- 4 
cially conſidering that there never yet was in Engs 
{ans ons Precedent of a Bill exhibited in Parlia- 
ment to diflolve a Marriage at the firſt Inſtance, 
without any previous Proceedings in the Eccle ſiaſti- 
| cal 
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cal Courts; (which in theſe Caſes is the Law of 


the Land) and not above 5 or 6 Bills in above 600 


Lears ever paſs'd to diſſolve Marriages, or make 
ſecond Marriages good; even after there had been 


a Divorce in the Spiritual Courts, and thoſe Bills 


too in Caſes generally where the Husbands were 
without any Recrimination. 

No Impediment appears why the Duke ſhould 
not have endeavour'd a Divorce at Law before he 
had attempted a Bill to diflolve the Marriage, 
for any Application to the Legiſlature for the Trial 
of Matters of private Right is improper, becauſe 
there are proper Judicatures that give that Reme- 


dy the Law allows. 


To aſk any Thing of the Legiſlature in private 
Cauſes between Party and Party beyond what the 
known Laws in Force give, ſeems to be improper; 
becauſe, 


I. It is to make a Law in one Perſon's Caſe, 
which is not the Law in another's. 

2. It is to retroſpect Actions, and after the Fact 
to augment or alter the Penalty. Our Laws are 
certain and known, the Perſons may conform their 
Actions to them. | 

z. The Courts and Forms of Law are equally 
the Subjects Right with the Law, and the Appli- 
cation to the Legiſlature takes away all the Right 
of Form and Charging: Whereas a Certainty in 
Time to Anſwer, and Exceptions to Witnefles, 
and other legal Defences of the Fact, cannot be 
deny'd the meaneſt Subject. 


The Conſequence that ſhort and ſummary Ways 
of Proceedings may have on the Settlements of 
Eſtates and Families may be very dangerous; and 
tho' the Duke of Norfo/k's Bill paſs'd the Houſe 
of Peers, yet a great Number of the Peers, both 


q Spiritual and Temporal, enter'd their Proteſts a- 
gainſt its paſſing, and their Reaſons for it. 


It ought to be no Prejudice to the Dutcheſs, that 
the next Heir preſumptive to the Duke doth not 


yet appear to be a Proteſtant ; becauſe * 
1 
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Bill which hath lately paſs'd both Houſes is be- 
come a Law, it is not likely that Noble Family 
will be without a Proteſtant at the Head of it. 


If any of the Witneſſes formerly examined on 


the Bill in 1691 be now again produc'd, it is hum- 
bly apprehended, that as the Validity of their 
Teſtimony they then gave was totally overrhrown 
by a greater Number of Witneſſes, ſo it will be 
again, tho' under the Diſadvantage of the great 
Diſtance of Time. 

On Tueſday the 19th of March 1699, being 
the Day appointed for reading the Bill for diſſolv- 
ing the Marriage of the Duke of Norfolk the ſe- 
cond time, and hearing the Council on both ſides 
thereupon : Before the Council were called in, to 
prevent the Inconvenience of Peoples crowding in- 
to the Houſe, an Order was made, 'That none 
but the Council, Sollicitors and Parties ſhould be 


tice to attend without, ready to be called in when 
the Houſe, thought fit. It was intimated alſo, 
that if the Duke and Dutcheſs ſhould come into 
the Houſe they ſhould be accommodated with 
Chairs. 'This being a Reſpect ſhewn to the No- 
bility when they come into the Houſe. 

The Council, Sollicitors and Parties being 
call'd, the Bill was firſt read, and then the Lady 
Dutcheſs's Petition (already recited.) 


'The Council for the The Council for the 
Dutcheſs were. Duke, 
Sir Thomas Powts, Mr. Serjeant Wright. 
M. Dodd. Mr. Northey. 
Dr. Pinfold. Mr. Atwood and 
| Dr. Oldiſb. 


Mr. Speaker having intimated, that the Houſe 
would firſt hear the Council for the Lady Dutcheſs, 
according to the Prayer of her Petition, 

Sir Thomas Powis, one of her Grace's Council, 


obſerved, That this Bill, in the manner it was 


brought before them, was the firſt of the * 
| | that 
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that was ever attempted in that Houſe ; that an- 
other indeed of the ſame nature had been at- 


_ tempted twice in the other Houſe ſeveral Years 


ago, and was as often rejected: and he hoped 
they would take Notice, that this was a Bill of 
Divorce in Parliament, in the firſt Inſtance, with- 
out a de Proſecution to examine the Fact in 
any of the ordinary Courts that had Authority in 
theſe Matters. | 

That this was a Bill not only to divorce the 
Dutcheſs upon a very ſhort Warning, who had 
been married three and twenty Years, but to ren- 
der her infamous to all Poſterity by Act of Par- 
liament, and at the ſame time took from her the 
legal Trial of the Fact, which ſhe was ſureiy en- 
titled to, as well as the meaneſt Subject: Nor 
was there any reaſon afligned, why his Grace 
had not procceded in the ordinary Courſe. That 
it was nothing more but a Suit between Party and 
Party, merely a Cauſe matrimonial between Hus- 
band and Wife, begun originally in the Houſe of 
Peers: And as the beginning of Cauſes in that 
Houſe between Party and Party had hitherto been 
ſtrongly oppoſed, becauſe it deprived the Subject 
of his legal Defence, he hoped it would always 
be ſo. 

That this was a ſummary Proceeding with a 
witneſs; being begun the 16th of February, and 
but a Week's Time given the Party accuſed to be 
heard, and tho' they might with reaſon enough, 
perhaps find fault with the tedious Proceedings 
in ſome Courts; yet a ſummary Proceeding with- 
out due Warning, or any certain way of making a 


Defence by any known Rules, without Oath (as 


here) and without appeal, and being for all that 
a Perſon had in the World, was ſuch a ſummary 
Way as was very terrible, 

In Kingdoms where the Government is arbi- 
trary the Proccedings are uſually in a ſummary 
Way, and if they were in a Place where Judges 
were infallible, where there were no falſe Wit- 
nefles, and where Truth could be diſcovered in 


an Inſtant, a ſummary Way would be the yn 
ut 
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but fince Men were fallible, ſince there was Paſſi- 
on and Partiality in the World, ſince notorious 
Perjuries were frequently detected, ſome things 
difficult to be diſcloſed, and required time to ex- 
amine : From thence it proceeded, that there 
were ſettled Courſes for determining all Differ- 
ences between Party and Party in Exgland, and 
known Rules for relieving Perſons againſt ill 
Judgments that might be obtained. | 
That the Example in this Caſe would be of 
mighty Conſequence to all Parents, wao perhaps 
might make hard Shifts to give their Daughters 
Portions, and think they had made Proviſion for 


them and their Children. If their Daughters 


ſhould be ſent home to them upon a Fortnight's 
warning, and Witneſſes examined againſt them, 
without their knowing the Places of their abode. 
This was too great a 'Temptation to be laid in the 
way of ſuch Men as might grow weary of their 
Wives : Defire of a better Fortune, or a Change; 
and a thouſand other Motives there might be to 
revive old Quarrels, if they ſhould ſet ſuch a Pre- 


cedent for divorcing People in this ſummary Way. 


A Bill in Parliament to divorce a Woman 
without a legal Trial was the ſame thing, as a Bill 
of Attainder againſt a Man for Treaſon ; one for- 
feits the Eſtate, corrupts the Blood, and takes a- 


way his Life, and the other does little leſs ; for 


the Bill was to forfeit her Jointure, defame her 
Perſon, corrupt her Reputation, and tho' it left 
her Lite, it was left with Infamy worſe than 
Death. We have a happy Conſtitution if we can 


keep it; every Man can call his Wife his own, 


and his Eftate his own, becauſe it can't be taken 
away without a legal Trial; but if we go into 


thoſe extraordinary Courſes waen the Courts of 


Law are open, without any previous Examinations 
of the Caſe, he did not know where it would end: 

Magna Charta was not to be forgotten, where ſo 
much Care was taken tor preſerviag Property and 
the Right of Trials: Q 12111115 deſtruatur, nec 
wuper cum bins nec ſuper elne mittemrs niſi per 
legale Fudiciim parium ſuorum vel per legem 
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err. The Eccleſiacal Law was the Lex terre 
in this Caſe ; and if that was taken away without 
Reaſon, Why might not the Law in any other 
Caſe ? | 

In time of publick Difficulties indeed extraor- 
dinary Laws have been made, grounded on extra- 


dinary Reaſons ; but in a time of full Peace, when 


Matters might be decided according to the Laws 
of the Land, he could fee no Reaſon for this Pro- 
ceeding. 

There have not been ſix Inſtances of this Kind 
in fix hundred Years ; and in thoſe few there have 
been, they preceeded in another Manner than they 
have done in this. Tis true, where Perſons have 
had a fair Trial in a proper Court, and Sentence 
pronounced according to the Law of the Land, 


there are ſome Inſtances where an Act of Parlia- 


ment has been obtain'd to ſtrengthen the Sentence, 
and carry it farther than the Eccleſiaſtical Court 
will allow, even to the diſſolving the Marriage, and 


enabling the innocent Party to marry again: But 
all thoſe Acts are founded on the Sentence of thoſe 


Courts, and recite thoſe Sentences as an Induce- 
ment for paſſing thoſe Acts. 
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The firit Caſe he cited was, that of the Marquis Inſtances of 
of Northampton, 5 E. 6. He was married to a Ats ena= 
Daughter of the Earl of Ee, and ſhe elop'd bling People 
from him, and a Divorce was obtain'd in the Ec- Divorc'd to 
clefiaſtical Court: Whereupon the Marquis mar- Marry again. 


ried a Daughter of the Lord Cobham, and four 
Years after he was married, procur'd an Act of 
Parliament for ratifying the ſecond Marriage, in 
which the Sentence of Divorce is recited. 

The next was the Caſe of the Lord Roſs, 
aſterwards Earl of Rytlaud, where the Notoriety 
of the Fact, perhaps, was as great as is pretended 
in this Caſe ; and here the Act follow'd a Divorce 
in the Eccleſiaſtical Court, and was obtain'd with 
ſuch Difficulty, that it was four Years in paſſing, 
(/12.) from the Year 66 to 70. 


The third was the Caſe of Mr. Znkencr, within 
bur Memory, who had been groſly abus'd by his 


Wife, by Elopement and open Adultery : But here 
BY i the 
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the Act went no farther than to diſable the Chil- 
dren born, while ſhe liv'd in open Adultery ; and 
this Act alſo recites a Sentence of Divorce. | 
There was indeed a Caſe that happen'd not 
long ago, (that of Mrs. J/harton) where the Lady 
was taken away by Force, and pretended to be 
marry'd ; and an Act of Parliament came after- 
wards, and declar'd that Marriage void : but there 
was a Proceeding at Law with a Witneſs; for the 
Perſon who put the Force upon her, was actually 
try'd and executed ; and this Law was only decla- 
ratory, to ſatisfy all Perſons that might be affected 
by it, that the Marriage was abſolutely Void. 
The laſt he mention'd was the Caſe of the Earl 
of Macclesfield; but here he obſerves, there were 
previous Proceedings in the Eccleſiaſtical Court. 
There was a Libel exhibited: againſt the Lady, 
Witneſſes examin'd againſt her, and a regular 
Proſecution, in order to a Sentence of Excommu- 
nication. And then the Earl petition'd the Houſe 


of Peers, ſetting forth, that there had been ſuch 


a Proceeding, and that ſhe ſtood in Contempt, 
having been proſecuted as far as that Court could 


go ; and in all Caſes he had heard of a Divorce by 


Act of Parliament, there had been previous Pro- 
ceedings in the Ecclefiaftical Court. But now 
the firſt Application was to that Place, which in 
all theſe Inſtances was, and he thought ought to 
be, the laſt Reſort: 'This Method might not pleaſe 
the Duke indeed, his Grace they knew was in 
Haſte, and for cutting the Knot aſunder by the 
Legiſlative Power ; but he hop'd from theſe Pre- 


cedents they would think it more reaſonable it 


ſhould be firſt untied, or at leaſt looſened, by a 
Judicial Proceeding ; for he did not ſee how in 


Juſtice, the Parliament could deny the like Reme- 


dy, in the like Caſe, to any other, it they paſs'd 


this Act: That Nothing guarded them from infi- | 


nite Applications of this Nature, but the requiring 
Perſons to take the ordinary Courſe firſt, and come 
round about to the Parliament as the laſt Remedy, 
to carry the Sentence, perhaps, further than the 


Eccleſiaſtical Court could do; but if they could 


come 
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come directly thither, their Lobby would be 
crowded with Petitioners of the like Nature, to 
the Obſtruction of all other Buſineſs : A Com- 
mittce for Adultery would have full Employ- 
ment. 

If a poor Man upon this Precedent ſhould apply 
to them it might look ſtrange; but yet in Juitice 
there was no reſpect of Perſons. The Law in Ag 
land is Unum Ponans & Una Menſura: And it this 
ſhould be done in caſe of a Great Rich Man and not 
for a Poor Man, they might well ſay, {hat gur 
Lats are like the Spiders Nel, which only hold 
the leſſer Inſects; and it this be one of the Privi- 
leges of Peerage, it was never thought on beſore. 

It has been objected in another Place indeed, To 
-obat Purpoſe ſhould they apply tu the Eeclefanſticol 
Court, which could not Divorce a Hiachlo. This 
might be a Reaſon for their coming to the Parlia- 
ment afterwards, he allow'd ; but was no Reaſon 
for their coming thither firit, unleſs they would ſay, 
that all Cauſes ought to be begun in Parliament. 

He obſerv'd further, that this Bill was general, 
not reſtrain'd to Time or Place, Deſcriviion or 
Circumſtances relating to the Fact: Whereas the 
Duke, who complains of this Matter, as if ſome 
Misfortune had happen'd to him in April 1694, 
by the Advice of his Council, with his Friends 
about him, after a long Time of Agitation, had 
enter'd into Articles of Agreement with his Wife 
the Dutcheſs, wherein every Thing was ſettled to 
his Grace's Satisfaction: He had reap'd the Be- 
nefit of theſe Articles by receiving a great Sum of 
Money; and the Dutcheſs had parted with her 
Intereſt in that Noble Manor of Shefreld. His 
Grace had all that on his Part he was to have, and 
had executed abundance of Needs in purſuance of 
that Agreement : And now after all, upon a Pro- 
ſpect of another advantageous Marriage perhaps, 
moved the Parliament to give him Liberty to 
depart from ſo ſolemn an Agreement. In what a 
Condition are People that have purchaſed their 
Peace, as the Dutcheſs has, if he may go back 
beyond this? for the Bill has no Reſtraint. 

| | Surely 
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Surely all Reconciliation between Man and Wite, 
all Acts towards them, and all Acts of Kindneſs 
are to be favour'd, Matters of Divorce are of an 


Odious Nature, and not to be encourag'd after 
ſuch a compoſure of Differences. There are In- 


ſtances of ſome who have taken their Wives again, 


————— gys tv 99 8 


and liv'd comfortably afterwards. To what End 


are all Acts of Pardon and Limitation, but that 
People ſhould not be charg'd with Offences at ſuch 


a diſtance of Time as it is impaſſible for them 


to defend their Actions: The Law hath ap- 
pointed a limited Time, beyond which Perſons 
Mall not go back; and this the Nuke had done by 
Articles, which they look'd upon to be concluſive 
before God and Man, and hop'd that this Cauſe 
that had been precipitated here out of Time, 


ſhould be remitted to its proper Plice, where her 
Grace would give the Duke a Niecting, if they 


were not reconciled before that Time. 

Mr. Dodd, another of her Grace's Council, ob- 
ſerv'd, that this was a Bill to diſſolve a Marriage 
after twenty-three Years Continuance, without ſo 
many Days Notice as the Marriage had continued 
Years, to ſerve the Purpoſe of one particular Per- 
ſon: That it was a Law after the Fact committed, 
whereas the Law ought to precede the Fact; 
That it was a Bill from the Lords, and he did 
not know but in a little Time the Lords would 
preſcribe to it. There was not one Bill of this 
Nature for a Commoner, unleſs in the Lord Roſs's 
Caſe, who was of a Noble Family: That it was 
not pretended by this Bill the Dutcheſs had any 
{ſpurious Iſſue, which was a material Circumſtance, 
That theſe. Bills were not to be made Uſe of but 
upon extraordinary Occaſion, and the utmoſt Ex- 
tremity. It was the firſt Inſtance of this Nature 
where there had been no previous Proceedings in 
any other Court: If the Ecclefiaſtical Courts had 

uriſdiction in any one Thing, it was in Caſe of 

{atrimony, and there the Dutcheſs would be al- 
low'd to make her Defence, as well by Recrimi- 
nation as by Examination of Witneſſes; that ſhe 
might have Appeaid to a ſuperiour C 
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from thence to the Delegates : Theſe were proper 


| Defences that the Party might not be ſurpriz'd, 
and if injur'd, might be reliev'd in another Place. 


Such Proceedings he thought were neceflary to go 
before a Bill of this Nature, that the Fact might be 
Evident z and then he ſhould not have opened his 
Mouth againſt it. | 

By the ſame Reaſon that a Bill was brought in 
to diflolve a Marriage, they might in a little 
Time have a Bill ro marry People, which might 


— — 


— 


be thought a more expeditious Way in Cafe of 


Contracts, than the Proceedings in the Eccleſiaſti- 
cal Courts: He hop'd they would be tender of 
making a Precedent. He did not know of any 
Bill before this to Convict a Woman of a ſuppos'd 
Crime: They had always left theſe Things to the 
Determination of the Law in the ordinary Courſe ; 
and he thought it ought the rather to be ſo in this 
Caſe, becauſe there was no Pretence of a ſtop 
being put to the Ordinary Proceedings; no Ab- 


ſence of Witneſſes; no Incapacity; but his Grace 


might proceed there againſt the Lady, and there 
ſhe would have her proper Defence, and till then 
there was no Crime to judge upon; and therefore 


he hop'd they would Reject the Bill. 
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Doctor Pinfold, who was alſo retain'd by the Pr. pinfold 


this Bill being to diſſolve the Bond of Marriage, 


and give leave to marry again, he defir'd to ſhew 
what our Eccleſiaſtical Conſtitutions were in that 
Caſe, and that thoſe Conſtitutions were founded on 


the Canons and Decrees of Council. 
Ihe Caſcs where the Bond of Marriage was to 


be diliolv'd, were but few, and theſg aroſe before 
| Marriage, Viz. In .the Caſes of Precontract, 

| Nonage, or Contanguinity. There the Bond was 
broken by the Sentence of the Judge, and the 


Perſon had Liberty to marry again; but for what 
h2ppen'd afterwards, whether it were the Caſe of 


| Adultery, or any Thing elſe, the Eccl-fialtical 


Law had been very careful not to diſſolve the 


| Marriage. ; 


Vo k. VIII. „ By 


* Dutcheſs ſaid, that the Eccleſiaſtical Law was as for the 
much the Law of England as any other: That Dutcheſs: 
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By the 48th Canon, If any Layman put away 


his Wife, and married another, he was to be ex 
communicated : In the Council of Arles held Ann. 
314, it was decreed, That if a Man took his 


Wite in Adultery, he ſhould be forbidden to 


marry; Counſel ſhould be given him not to marry 
while ſhe liv'd, tho' ſhe was an Adultereſs. In 
the Neoolitam Council held in 402, it was decreed, 
'That in Caſe of a Divorce, the Parties ſhould not 
marry again, but remain unmarried, or be recon- 
cil'd. In the Africa Council, Can. 103, it 
was decreed, That the Parties divorc'd ſhould re- 
main unmarried. 'This was the Senſe of the an- 
tient Canons and Councils, and theſe were receiv'd 
into the Fugliſh Ecclefiaſtical Conſtitution, In 
the 15th Year of Queen E gabeth, in the Chapter 
of Divorces, it is ſaid, That upon a Sentence of 
Divorce, there muſt be an Admonition and a 
Prohibition, that the Party ſhall not marry again, 
And in 1602, in King Zames's Reign, there was 


a further Proviſion, That the Parties ſhould give 


Bond they would not marry again. This was cer- 
tainly our Fcclefiaſtical Conſtitution, and founded 


on the Senſe of antient Canons. 
That had the Dutcheſs been allow'd that Trial, 


which of Common Right was due to the meaneſt 
Subject, ſhe would have had the Advantage of 
her Challenges, which ſhe could not — 1 
There the Witnefles muſt give an Account of them- 
ſelves; which had not been done by any of them. 
'The Lady might have offer'd Exceptions to the 
Witneſſes, and have had a Commiſſion into Hol. 
land, to have examin'd how theſe Witneſſes be- 
hav'd themſelves, and whether they were to be 
credited: There ſhe would have had Liberty to 
give an Account how this Deſign began; (for it 
ſeems to have began a Year and half ago) and 
there ſhe would have had the Advantage of that 
thorough Reconciliation, made in the Year 1694; 
and the Advantage of Recrimination, from which 
ſhe is debarr'd by this Bill; for by the Law of 
Divorces, if ſhe can prove the ſame Thing againſt 
her Husband, then Faults muſt be ſet one againit 
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the other. and he can't have the Advantage of his 
Prayer. 
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Mr. Serjeant Wright being of Counſel for the Mr. Serjeant 


ries of the like Acts for many Years, which was be- 


gun in 168), and carried on to the latter End of 95. 


They deny'd that it was the firſt Bill of this 
Kind, for the Earl of J{zccles/7-14's was, to all 


Intents and Purpoſes the ſame: "Twas true, the 


Earl of Macclesjicld had been firlt in the Spiritual 


Court; but 'twas as true, that he came into Parlia- 
ment before any Sentence paſs'd in the Spiritual 
Court; and to what Purpoſe was his going thither, 

if he did not {tay for the Determination of that 


Court, if the Determination of that Court was 


to have any Weight with them? That they did not 


come there for any Thing the Spiritual Court could 
grant them; they could only make a Separation 


4 Menſa & Thoro, but the Bond of Marriage was 


to be continued {ti!!; and what was this but to 


puniſh the Innocent inſtead of the Guilty? What 


would the Dutcheſs defire more, than to be ſepa- 
rated from the Bed and Board of her Husband, 


and to be left at Liberty to accompany Sir n 
Germaine? They came therefore to the Parliament 
to diffolve this Marriage, for that which was al- 


: Jow'd by many learned Men a juſtifiable Reaſon ; 
for Alultery committed by the Miſe. It was ex- 


prefily ſaid, That a Man ſhonld not put away his 


Miihe, except in Caſe of Fornication;z which Text 


plainly allow'd, that for Fornication a Man might 


put away his Wife. He agreed, that in the Mar- 
Þ 2 8 quis 


Duke ſaid, that his Grace came there as a Suppliant Wrighe for 
for that Bill, for Redreſs againſt the higheſt Injury the Duke. 
that could be offer'd ; the Abuſe of his Marriage- 
| Bed, for which no other Court could afford him Re- 
lief. The Doctor who ſpoke laſt had admitted, that 
there could be no Divorce a Vincnlo Matrimonii in 
their Courts: And to ſend them thither for Relief, 
| where they told them before-hand they would have 
none, was in Effect to tell them, they ſhould have 
none at all. That the Reaſon on which the Bill was 
founded. was the Adulterous Converſation of the 
* Dutcheſs; not for one ſingle Act, but a continual Se- 
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ing; but a Bill was brought in ſeveral Years ago, 2 
| | the | 
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quis of Norrhamprou's Caſe, the Act did recite the 


Proceedings in the Spiritual Court, but that Caſe 


ried in the Teeth of their Canon Law, and came 
afterwards into Parliament to make the Marriage 
gond ; and there the Divorce was no Ingredient to- 
wards paſſing the Bill, but the Parliament enacted 
the Marriage to be lawlul. And in the Lord Roſi's 
Caſe there was no mention of a Divorce; the 
Witneſſes were examin'd again in both Houſes, 


and the Children were baſtardiz'd, on proving | 


that the Lord Roſs and his Lady had not lain to- 
gether for many Years, and that ſhe had kept 
Company with others; ſo that the Parliament did 
not found the Bill on what had been done upon the 
Divorce: In the Lord Macclesficld's Caſe, the 
Proccedings in the Spiritual Court were not recited 
in the Bill, but only an expreſs down-right Charge 
of Adultery: We inſiſted on the other Side in- 
deed, that the Parliament could not proceed in it, 
becauſe this was to take upon them an Original 
Juriſdiction ; but were anſwer'd then by a learned 
Gentleman againſt the Bill, (Sir Thozwzas Poavis) 
that it was in Vain to go into the Spiritual Courts, 
for they could not give the Remedy that might 
reaſonably be expected. I ſhall mention a Caſe or 
two where there have been no Proceedings in the 


Spiritual Court; ons of them the Caſe ef Mrs. 


Knight, who was married infra Annes nubiles: 
Every one knew that a Marriage inſra Aunos mu- 


biles was a good Marriage; and if the Woman was 
above nine Years of Age, ſhe ſhould be endow'd: | 
And yet for ſome irregular Proceedings, without 


going into the Spiritual Court, the Parliament 
diſſolv'd that Marrizge, and enaQted, that ſhe 
ſhould nor marry till a certain Age, | 


Jo what purpoſe ſhould we Travel 3 or 4 Years 


in the Spiritual Court, as they would have us, be- 


fore we come into Parliament? This Houſe would 
not let theſe Depoſitions be read, but would exa- 


mine the Witneſſes themſelves. 
They ſay this is a very ſummary Way of Proceed- 


- was ſtronger than this; for there the Marquis mar- 
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the Witneſſes were ſent out of the Way while the 
Matter was under Examination, by the Dutcheſs 
and Sir John Germaine: And he hop'd a Pro- 
ceeding of this Nature ſhould never be baffled, 
by keeping the Evidence out of the Way: No 
body could imagine the Parliament would paſs 
the Bill, without a due Examination of Witneſſes, 
and legal Proof of the Fact; and then, what 
| Matter was it, Whether the Proof was made here, 
or in ſome inferiour Court? 


The Doctor obſcrves, that the Woman might 


recriminate; and if the Husband alſo was Guilty, 


they muſt ſet one Fault againſt the other; but he 


did not think the Injury to Families was equal: 


A Man by his Folly of this Kind, brought no ſpu- 


rious Iſſue into the Family; whereas the Woman 
depriv'd the Husband of any legitimate Iſſue. 


5 


As to the Articles of Agreement that were men- 


tion'd, they did not Authorize the Dutcheſs to 
- uſe her Body as ſhe plea bd; there was no Agree- 
ment ſhe ſhould live according to her own Plea- 
ſure: She was to have the Uſe of the Houſhold 


Goods and Servants, and to live where ſhe pleas'd ; 


but this would not juſtifie the Liberties ſhe had 

taken. | 
Lis faid theſe were Matters of a long ſtanding; 
and fo indeed they were, for they ſhould prove 
this Scene of Adultery for eight Years ſucceſlively-: 


That the Servants who were privy to it, were ſent 
to Ilollaud; but no ſooner was the Bill baffled, 


but the Man was ſent for again, and the ſame 


Converſation continued between the Dutcheſs and 


Sir John Gerizaine as before he left England, to 


the Year 1692, and to the Year 1695; only they 
were ſomething more Cautious, and People were 
nat admitted ſo familiarly to ſce them in Bed to- 


| gether as before. 


As to the Statutes of Limitations, that was made 


to put an End to frivolous and vexatious Suits, 
atter a long diſtance of Time: Was there the like 
| Reaſon that a Man fhould not complain when he 


had receiv d the greateſt Injury that could be done 


him: They were pleas'd to recommend it to the 


F 2 Duke, 
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Air. Nert hey 
tor the Duke. 


the Duke could have pretended to obtain by the | 
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Duke, to go into the Eccleſiaſtical Court till next 
Seſſions; but ſince he had ſuch good Reaſons to 
come here, he hop'd if they prov'd the Fact, they 
would not diſmiſs a Complaint of that Nature 
without ſuitable Relici. 

Mr. Nerthey being alſo Council for the Duke ſaid, 
That there had been three Witneſſes examined up- 
on Oath in the Houſe of Peers before the Bill paſs'd 
there; and that the Witnefles that had been pro- 
duc'd on the other Side, were ſo far from contra: 
dicting theirs, that they really confirm'd them. 

He obſerv'd, that the learned Doctor would 
have the Canon Law govern here as it did in their 
Courts, but that this Bill was to relieve againſt 
the Canon Law; and as to the Argument that the 


Witneſſes could not be upon Oath here, he thought 


that would not prevail in this Place. As to that 
Objection, that theſe Proceedings were in a ſum- 
mary Way, the ſame might be objected to all 
Proccedings before a Juicy; they had no Notice 
there what Wirnefles would be produc'd. 

In the Earl of Norrhampron's Calc, the Bill was 
not to confirm the Sentence of the Eccleſiaſtical 
Court, or enable them ro marry, but to deliver 
them out of the Hands of that Courts that ſaid it was 
not law ful in that caſe to marry, for they were mar- 
ried before. And in the Lord Macclesficld's and 
Lord Reſs's Caſes there was no Regard had to the 
Proceedings in the Eccleſiaſtical Court: Twas 
true, when they came before the Parliament with- 


out ſuch a previous Proceeding, they came under 
that Diſadvantage, that they would expect plainer 
Proof: And they ſhould make the Facts ſo plain, | 
that it could never be denied. That after the | | 
Duke had miſcarried in his former Bills, by the 
Witneſſes being ſpirited away, the Dutcheſs ſub | 
mitted to a Separation by Articles, which was all 


Eccleſiaſtical Law. And they follow'd her upon 


that, and came there to enforce that Separation, 
and hop'd the Duke ſhould be deliver'd from this | 
Wife, and empower d to marty again. They | 
thought vo body could be hurt by a Precedent |. 
OS, | | that 4 


* 
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* that deliver'd them from a Law which was put 


upon us in the Days of Popery. 


1 


Doctor Odiſh being retain d for the Duke ſaid, Dr. Olaiſ for 


ſing the Bill, was, That Witneſſes had not been 


examin'd in a proper Court; and it was true, ge- 
nerally ſpeaking, it ought to be ſo. But here was 
a great Exception to that Rule, which was rhe No- 
toriety of the Faf, and in that Caſe they might 
begin with Execution. When the Dutcheſs former- 
ly came to give her Anſwer in the Houſe of Peers, 
: ſhe declared, that in the Year 83, or thereabouts, 
' ſhe went out of Fuglaud, and return'd'about the 


time of the Revolution. And it plainly appear'd, 


beyond all Queſtion, that ſhe was at Lamberh, and 


went under the Name of the Lady Zeckmarn, and 
was attended by one Kemer, who went by the 
Name of Goodman ; and befides this, there were 
Witneſſes that ſpoke to ſeveral Facts. They had 


that which amounted to a Demonſtration. 


As to the Canons that prohibited a Divorce a 
Vinculo, it was an Eccleftaitical Conſtitution that 
was againſt the Law of God; for our Saviour 
ſaying that a Man ſhall not put away his Wite, ex- 
cept in caſe of Fornication, it was. plain that for 


Fornication he might. 
It was inſiſted indeed, that there had been a 


Reconciliation between the Duke and Dutcheſs, 
and that a Reconciliation ſhould drown all Things 
before that time. But then the Law takes No- 
tice in caſe of a Relapſe that did recrudeſccre, 


rubb'd upon the old Sors, and then that which 


was before laid aſleep, was brought upon the 
Stage again, and would return with greater Ven- 
gcance ; and they had evideat Proof of her living 
in the ſame manner fince, as ſhe had done be- 


fore, 


he obſerv'd the great Objection againſt the paſ- the Duke. 


Page 6org 


Sir Thomas Pois reply'd, That the Caſe of Sir Tho. Powi$ 
Mr. Knight, which had been mentioned, was the replies. 


Caſe of an Infant, pretended to be married Infra 
Annos nubiles, which being no Marriage, there 
could be no Divorce, the Marriage was only de- 
clared void. And the other Caſe of Mrs. }har- 
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ton was no Marriage neither, for Marriage muſt * 
be by Conſent, and that was a Force, and conſe- 
quently there could be no Divorce there; and the 
other Caſes mentioned were as little to their Pur- 
ole. | : 
? As to what had been urged, that the Crime did 
not ſeem equal between the one and the other 
1 | Party, and therefore the Doctrine of Recrimina 
1 tion had been ridicul'd, he apprehended the 
Doctor to be right in that Matter; for it would 
be hard if a Man ſhould marry a young Woman, 
and give her an ill Example in his own Family, 
(he did not ſay it was this Caſe) and bring her 
acquainted with looſe and ill Company, and by his 
Example or Proyocation lead her into the ſame 
Ofence: Would that Man deferve to be re- 
warded with a new Wife and another Portion, be- 
cauſe his firſt Wite had only follow'd his Exam- 
ple? And if a Man brought no baſe Iflue into the 
Family, it often happen'd that thoſe who ſtray'd, 
brought home that to their Wives which would 
{tick by them longer than their Children. 

It was never pretended that the Articles would 
juſtify her living in Adultery, but they were a 
ſufficient Ground for her living ſeparately, and ſo 
they uſed them: They uſed them likewiſe as an 
Act of total Oblivion and Remiſſion of any Thing 
that happened before that Time, and to ſuch | 
Purpoſes he hop'd they ſhould be ſacred. | 

And on the whole Matter, had the Council on the 
other fide ſaid one thing but what tended to bring 
all Cauſes of Adultery before them, had they di- 
ſtinguiſh'd this Caſe from that of any other Per- 
fon ; and if they had not, he did not ſee how any 
but Fovls ſhould from thence forward go into the | 
Eccleſiaſtical Courts for Relief; for ſays Serjeant 
Wris ht, they cannot give them a ſina! Relief, and 
enable a Perſon to marry again. Brit Here is a Re- 
lief to be hed worth a Man's having: But he hop'd | 
they ſhould have the Benefit of the Law, till 
they thought fit to alter it; and then they would 
crect fume Judicature where the People might 
have their Trial. 'The Argument went too far | 
| there- |? 
| 4 
14 
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therefore, or it argued nothing ; for if there was 
any Thing in it, it tended to taking away the 
Proceedings of thoſe Courts totally. It was ob- 
ſervable what uſe had been made of the laſt Pre- 
cedent of the Lord Macclesfield, who proceeded 
in the Spiritual Court to an Excommunication : 
From whence they argued, that the Parliament 


'might proceed Originally in this Caſe : When was 


the Time to make a Stand but in the firit Caſe ? 
then no Man could complain of an Injury. But if 
they granted the Duke this, they could not in Ju- 
_ deny it to any other who ſhould ſtand in need 
of it. 
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Mr. D624 obſerv'd, That the Gentlemen on Page 602. 
the otherSide had cited our Saviour's Words, 7 at Mr. Dodd 
no Man ſhould put at his Wife except for For- replies. 


nication. But they could not ſhew a Text where 
our Saviour ſays, the Man might marry again, 
tho' he might put away his Wife. And as to what 
had been ſaid, that where the Fact was notorious 
they might order Execution immediately ; this 
was a ſtrange Doctrine to our Eugliſh Conſtitution. 
Would they hang a Man firſt, and try him after- 
wards ; let the Fact be never ſo notorious, it was 
the Right of all the People of Euglaud to have 
a legal Trial, and he hop'd they would not inter- 
pole till there had been a regular Trial in another 
Place. 


Then Sir Thomas Powis offer'd to read the 


Articles, but at was not permitted. 
Monday the 2 5th of March, 1). 


The Houſe having reſolv'd themſelves into a 
Committee of the whole Houſe, Sir Rowland 
Gey77.e took the Chair, and the Council and So- 
licitors were call'd in. Then Mr. Nor:hey, Coun- 
cil for the Duke, open'd the Evidence, which be- 
ing the ſame as above, I ſhall only take Notice of 
his Remarks upon it. 


He ſaid the Evidence would make out the Fact Mr. Northey 


as plain as poſlible for a matter of that kind to be opens the 


were 


prov'd ; but in the Nature of the Thing, there Evidence, 
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were but a few Perſons to be entruſted with it, 
and thoſe were generally Servants who attended 
on the Dutcheſs's Perſon, and on Sir %% Ger- 
maine. He hop'd it would be no Objection that 
they were Servants, for that were to ſay they 
ſhould prove the Fact, but ſhould have no Wit- 
neſſes, for theſe were Facts that could not be 
rov'd but by ſuch as were concern'd with the 
Dutcheſs : That the two principal Witneſſes were 
Foreigners and Dich People, and it was reaſon- 
able enough to expect Foreign Witneſſes, when an 
Engliſh Dutcheſs had a Foreign Gallant. They 

were ſuch as he thought fit to entruſt about her. 
| That Mr. Zayley. was a Servant of Sir Fob 
Page 693. Germaiu's and came into Ho/7cr's Place when he 
was gone beyond Sea. He was an unwilling Wit- 
neſs becauſe he had been preterr'd by Sir 70/7: 
Germain; and yet when he was upon his Oath in 
the Houſe of Lords, he gave an Account that 
while he was in Sir 7% Germain's Service, not- 
withſtanding that publick Reproach in 1695, and 
1696, the Dutchels frequently came to Sir 7% 
Gcrmain's Houſe with one Kemer, whom ſhe had 
great Confidence in, and that when his Maſter 
lay from Home, he carried his Linnen to Keemer 
who was in the Dutcheſs's Service, or Kcemer 
came to him for it; and atter the Dutcheſs had 
been accus'd in the Houſe of Lords with ſach a 
Familiarity, any Evidence of a Converfation be- 
tween them afterwards was as much as a Thouſand 
Witneſſes; for no Woman that had valued her 
Reputation, having been accuſed as ſhe was, would 
have had any Converſation with Sir Jon Ger- 

maiue afterwards. | | 

Mr. /:wod's Mr. Aterocd, Council for the Duke, obſerv'd 
Remarks cn farther, that the two Witneſſes Haſier and Yaneſſe 
the Evidence did depoſe that S1/anmah Parrington was privy to 
this adulterous Converſation, and that he was 
withdrawn fince this Bill was depending ia the 
Houſe of Lords: It was prov'd alſo, that Mr, Da- 
niel Germaine and Mr. Brian's Wife, who were 
privy to the ſame Converſation, were in Zngland 


lately. 
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Then the Witneſſes were called in, but their 
Depoſitions are not given, as in the Folio, becauſe 
it is {aid to be the fame with that already taken 
before the Lords, except that of Anne Read's, 
which was new. 


Anne Read depos'd, that in April 1692, ſoon Anne Read 
after the Duke's Bill had been rejected in the Evidence, 


Houſe of Lords, ſhe ſaw the Dutcheſs of Norfolk 
go in a Chair to Sir us Houſe ; and that the 
Door being open'd, ſhe went into the Houſe with 
her Mask off: That within a Twelve Month laſt 
paſt, or thereabouts, ſhe followed him to the 
Dutcheſs's Houſe about three of the Clock in the 
Afternoon, and that ſhe did not {ce him come 
out. 

The Witneſſes being examined on the Behalf 
of the Duke of Norfo/k, the Dutcheſs's Council 
were call'd upon to proceed in her Defence. 

Sir Thomas Porris ſaid, he was at a Loſs, and 
under ſome kind of Surprize, to be call'd upon ſo 


ſuddenly to make their Defence. He hop'd ſince Time to 
they were pleaſed to take that Caſe out of the make their 
uſual Way of Trials, and to try it in the firſt In- Defence. 


ſtance, that they ſhould have time to make their 
Defence. That fix Hours had already been ſpent 
in the Examination of the Witnefles, and they 
had given ſuch a variety of Anſwers, that it at- 
forded a great deal to be ſaid to it. That they 
had alſo a great many Witneſſes to examine. They 
had a Week's Time allow'd them in the Houſe of 
Lords, but they did not expect that here; that 
was no Rule. But while they were at the Bar, a 
Perſon had given them Intelligence on fight of that 
Cook-Maid, that ſhe was turn'd away tor being a 
common Thief in Zo{land, and therefore they ſaw 
now neceflary it was that "Time ſhould be allow'd, 
and they could not make their Defence then. 
The Committee inſiſting however that they 
ſhould make their Defence immediately, Sir 7 ho. 
Poms obſerv'd, That the Evidence given before 
the Committee, was very different from that given 


before the Lords, and offer'd to produce the Exa- 


minations of Witneſſes before that Houſe : But 
they 


Sir T. Powtis 
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The Council they were not ſuffered to be read ; but the Coun- 


for the ci] were acquainted, That if they had any Wit- 25 


Dutcheſs not neſſes Viva voca to encounter their Evidence, 
ſuffered to 


they might produce them. 
ine ave wer  Vhereupon Sir 7 Ho. Powis ſaid, By this Reſo- 
the H. of - lution they were depriv'd of that Defence which 
Lords. he thought they would have made for her Grace. 


Mr. Atwood anſwer d, That the Examinations in 


the Houſe of Lords were ſo lately, that it was an 


caſy Thing for the Sollicitors who were by to give 


an Account of the Contrariety in the Evidence, if 
there were any. | 
A Member. Have you any other Evidence to 
offer as to this Point? 
Whereupon Sir Thomas Pois. All our Evidence tend to 
they refuſe to contradict theſe Witneſſes; and if the Reading 
enter upon theſe Depoſitions won't be allow'd, you will not 


Defence, put a bad Conſtruction of it. I do not pro- 


ceed to make a Defence ; for I cannot do it, unleſs 
had ſome other Inſtructions from my Client, ſo 
we muſt ſubmit. | | 

A Member. Whether they have any thing to 
offer in Defence of the Dutcheſs upon the 
Crime ſhe is charz'd with ; for, I believe 


tis a new Thing for Council when their Client is | 


charg'd with a Crime, to ſay, they cannot defend 
her, unleſs they go and aſk whether they fhall 
defend her or No. If they have any thing to ſay 
in her Defence, we ſhall be ready to hear it. 
Sir Thomas Poris. I would be glad to make 
the beſt Defence this Caſe may bear; I have de- 
fended it twice with good Succeſs, and this is a 
third time; and I muſt own to you, That the 
Courſe of our Evidence we did propoſe to our- 
ſelves, is ſo far broke by the firſt Determination 
vou were pleas'd to make, that I cannot venture 
upon the reſt of the Defence. If ſo be your Plea- 
ſure, be not not to admit this Matter. 
The Bill The Council being withdrawn, the Committee 
paſſes the proceeded upon the Bill Clauſe by Clauſe, and 
Commons. went through it, and ordered the ſame to be re- 
ported. Whereupon the Bill was paſs d. 
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PROCEEDINGS between 


the KING, THOMAS KEN.“ 
pal, and RICHARD Rox, in 
the KING'Ss-BENCH, on an 
Habeas-Corpus h a Commit- 


ment for Hien-TIrEasonN, 


Mich. 7 Guil. 3. Occob. 31. 
1695. 


HE Priſoners being brought to the 
Bar on Thurſlay the ziſt of Octo- 
er, 1695, on an Habeas Corpus di- 
rected to the Keeper of Neugate, 
return'd the Cauſe of their Detainer 
to be a Warrant under the Hand 
and Seal of Sir William Triumball, one of his 
Majeſty's Privy Council, and Principal Secretary 


of State, as follows: Theſe are in his Maje- 
* ſty's Name, to anthorize and reqvire you to 
> receive into your Cuſtody, the Bodies of Tho- 


mas Kendall and Richard Roe, herewith ſent 


von, they being charg'd with High Treaſon, in 
berng Privy to, and affiſting the Hſcape of Sir 


James Montgomery, our of the Cuſtody of Wil- 


am Sutton, h of his Majeſty's Meſſengers in 
Drain er, aud charg'd with High Treaſon. Tow 
are to hecp them in ſafe and cloſe Cuſtody until 
2 they ſhail be acliver'd by due Courſe of Law. 
And for fo doing this ſhall be your Warrant. 


— 


* Gwen at the Court at Whitehall the 24th of 
October, 1695. | 


Sir 


Page 60g. 
The Priſon- 
ers commit- 
ted by the 
Secretary of 
State. 


78 Proceedings againſt T. Kendall and 


Sir B.Shower's Sir Bartholomew Shower being Council for the 
Argument Priſoner, took Exceptions to this Return; for that 


that a Secre- * 
e the Perſon Committing had no Authority for that 


"Ive — hardly dealt withal, the Information againſt them 


being only for aſſiſting the Eſcape of the Centinels 
who were Privy to Sir Zames Montgomery's Eſcape; 
but this being a Fact of which the Court would 
not take Notice, he confin'd himſelf to the Re- 
turn, and inſiſted, that a Secretary of State, - 
tents Secretary, could not Commit for Treaſon or 
Felony ; he was not a Privy Counſellor, gnuaten!s 
a Secretary, or a Juſtice of Peace; for tho' in 
Fact he might be in the Commiſſion, yet, unleſs 
he had taken the Oath of Office on a Dedimns, 
he could not Act as ſuch. | 
Privy Coun. The Law took Notice of Conſtables, Sheriffs, 
ſellor muſt Coroners, Eſcheators, and the like; but the Books 
take the Oath which treat of the Juriſdiction of Courts, the 
of Office be- Pleas of the Crown, or the Officers of Juſtice, 
forehecan act made no mention of a Secretary of State; his 
wag uſtice. Otfice rather related to Foreign Negotiations, than 
ro Criminals, Priſoners, or Goalers. In all the De- 
bates about the Liberty of the Subject, and wrong- 
ful Commitments in Parliament, in 4 Car. 1. 1628; 
and among all the Precedents there mention'd, 
there were none by a Secretary, tho' there were 
ſeveral per Mandatum Dom. Regis by Warrant from 
the Lords of the Council: And it ſeems ſtrange, 
if ſuch a Power was lodg'd in this State Officer, 


there ſhould be no Precedent for it in thoſe Times, 


when Extrajudicial and general Warrants were ſo 

frequent, that they became a Grievance to the 

People, and ſuch a onc as laid the Foundation of 

the Petition of Rights. 

A Secretary cannot Adminiſter an Oath ; and 
Page 606. the Law requires, that no Man ſhall be committed 
A Secretary on an Extrajudicial Warrant, unleſs upon Oath : 
cannot ad- 
N of the Cauſe of ſuch Suſpicion: For the Perſon 

Committing cannot Commit on another Suſpicion, 
unleſs there be Oath of ſome reaſonable Cauſc for 
it; neither can a Secretary take Bail of the Per- 


{on 


Purpoſe : He ſaid his Clients thought themſelves 


It there be but a Suſpicion, there ought to be Oath | 
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ſon accuſed, or a Recognizance to proſecute; and he 
might Challenge any Man to ſhew any one Re- 


cognizance ever return'd into any Court that was 


taken by a Secretary, either for the Appearance of 


a Criminal, or for the Proſecution of one. 


Nor is a Secretary oblig'd by the Statutes that 
require Juſtices to return Informations and Exami- 
nations of the Perſons accus'd, and Witneſſes: 
Whereupon Mr. Secretary Coventry ſcrupled it, 
and by the Advice of Sir Milliam Jones, took the 
Oath of a Juſtice of Peace; and. of late, the 
Secretaries of State have thrown the Burthen on 


their Under Secretaries, who have been ſworn Ju- 
ſtices of the Peace. | 


| expreſs'd, then upon Prayer, it not indicte 


But admitting a Secretary can Commit in this 
Caſe, the Parties ought to be bail'd according to 
the Habeas Corpus Act; for that provides, they 
ſhall be forthwith bail'd, unleſs they be committed 
for Treaſon or Felony, ſpecially mention'd and 
expreſs'd in the Warrant; and if it be 1 

„the 
are to be bail'd the laſt Day, Ec. Here — 
the Parties ought to be bail'd, becauſe the Treaſon 
is not particularly expreſs'd ; and ſo a Commitment 


for Felony generally would bring a Man within 


. 
1 
3 


the Benefit of the Act to be bail'd. 

A Voluntary Eſcape of a Priſoner could be no 
Felony, unleſs the Priſoner was under lawful Cu- 
ſtody, by a lawful Warrant expreſſing the Offence ; 
and the ſame Rules mult hold in the Caſe of a 
Traytor's Eſcape, as to the Warrant of Commit- 
ment, and Lawtuineſs of Cuſtody, as doth in Caſe 
of Felony : Therefore if the Party commanded to 
receive, or the Perſon to whoſe Cuſtody he was 
committed, were no lawtul Officer, then ſuch Cu- 
ſtody could nat male the Reſcucr Guilty of any 
Capital Offence, Co. 2 Inſt. 5509. And in this 
Cale it did not appear what the Warrant was, upon 
which Sir Fa;zcs was in Cuſtody; nor was the 
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The Kind of 
Treaſon, or 
Felony, muſt 
be ſpecially 
expreſs'd in 
the Mitti - 
mus. 


Page 607. 


A Meſſen 
ger's Houſe 
no lawful 
Priſon, 


Meſſenger in whoſe Cuitody he was, a lawful 


Goaler ; the Practice of making their Houſes Pri- 
ſons, was but of late; their Law-Books took no 
Notice of him as a-legal Officer; he was at moſt 


but 


Page 6893, 
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Commit- 
ments muſt 
be to the 
County Goal; 
or the Eſcape, 
or Reſcue, 
could not be 
Treaſon, or 
Felony. 


Sir Tho Tre- 


Dor, Att. Gen. ; 


for the lega- 
Jity of the 
Commit- 
Dient. 


Sir 7. Hawles, 
Sol. Gen. 

for the 
Commit» 
ment. 


Proceedings againſt T. Kendall and 


but a Gentleman Porter, and that Method of 


Commitment to Meſſengers had been ſeverely cen- 
ſur'd. It was true, any Man might be commanded 
to carry another to Priſon, but he did not thereby 
become a Goaler, to detain him nine or eleven 
Months, as ſome Meſſengers had done. The Law 
that requir'd Commitments to the County Goals, 
was a ſufficient Evidence of the inſufficiency of a 
Meſſenger's Power to detain ;z and if he could not 
legally detain, rhe Conſequence muſt be, that the 
Eſcape or Reſcue was no 'Treaſon. _ 

But further, it was not ſaid with what Treaſon 
Sir James was charg'd, or how he was charg'd ; it 


might be for ſuch a 'I'reaſon wherein the receiving 


or helping to Eſcape was not "Treaſon ; and it 
might be for Treaſon generally, and then Sir 
James was bailable ; conſequently the Reſcuer 
could not he excluded from Bail. | 

Nor could the Reſcuer be tried till the Priſoner 
was attainted, which was another Reaſon for their 
being bail'd ; for here Sir James was dead, having 
never been attainted or indicted, which render'd 
it impoſlible for the Priſoners to be try'd for Trea- 
ſon ; the Reſcuers could only be Fin'd and Impri- 
ſon'd in this Caſe. 

Mr. Attorney General anſwer'd, that the Ref- 
cuing a Felon, was Felony ; and the Reſcuing a 
Traytor, was Treaſon ; that a Meſſenger was a 
1 5 Officer; however, any Man might impriſon 
a Traytor. That the Power of a Secretary to 
Commit had been ſettled, of which there had 
been many Precedents, and pray'd Time to look. 
into them. | 

Mr. Sollicitor obſerv'd, that it had been ad- 
mitted the Privy Council could Commit, and the 
Office of Secretary of State was antienter ; that a 
Goaler de facto was within the Law; and the in- 
ſufficiency of Sir Fames Montgomery's Commit- 
ment was not material: However, if the Commit- 
ment was good in Subſtance, it was cnough; it 
need not be ſo certain and ſpecial as an Indictment, 
and therefore pray'd the Priſoners might be re- 
manded. | 


L. C. J. 
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J. C. J. How were the Commitments at Com- L. C. J. Holt; 


mon Law before Juſtices of Peace were inſtituted ? 
My Lord Coke indeed ſaid, that none could be im- 
priſon'd till Indictment, but that deſerv'd Conſi- 
deration; if they were. to ſearch the Records in 
the Tower, they would find Commitments there 
by Secretaries of State. 

Mr. 7. Rokeby. I can ſec no Reaſon upon the 


Whole, why they ſhould not be bail'd ; but ſince 


Mr. Attorney is not prepar'd, it is fit he ſhould 
have Time. 

On Wedneſday the 6th of November the Pri- 
ſoners were brought up again by Rule of Court, 
and Sir Z. Shower mov'd again that they might be 
bail'd. 

Mr. Attorney ſaid, he ſhould not have much 
oppoſed it, but that ſeveral Queſtions had been 
made at the Bar; as that a Secretary had not Power 


to Commit; that this Eſcape was no Treaſon ; 


that a Meſſenger was not a legal Officer; and ſince 
theſe Things had been ſtarted, he muſt inſiſt upon 


| it, that it was a good Return, and that the Pri- 


ſoucrs ought to be remanded, 
J. C. J. Then we muſt hear them again 


Sir B. Shower. My Lord, I have peruſed the 


Reſolutions of the Judges in 34 Elig. x Anderſon 
297, 298. and muit own that 'tis ſaid there, that 
one or more of the Lords of the Council may 
Commit ; how far that is Law, muſt be examir'd : 
And I muſt beg your Lordſhip would take Notice 
of another Reſolution there, which condemns this 
Return, and deſtroys the Power of a Meſſenger ; 
if this be Law, the Priſoners ought to be bail'd. 
It complains, that divers Perſons were, againſt 


Sir B.Shower's 
further Ar- 
gument a= 
gainſt the 
Legality of 
the Commit. 
ment. 


Law, committed to Priſon in private Places; and 


not to any Common or Ordinary Priſons, or lawful 


Officers, as the Sheriff and other Perſons lawfully - 


authoriz'd to keep a Goal]; ſo that upon Complaint 
made, the Queen's Courts could not learn to whom 
to direct her Majeſty's Writs, and by this Means, 
Juſtice could not be done: And if theſe Reſolu- 
tions were allow'd to be of any Authority in one 
Part, they ought to be ſo in others, 

Vol. VIII. 0 But 


82 


A Privy 
Countellor 
Can't commit 
becauſe he 
can't admini 


ſter an Oath. 


Proceedings againſt T. Kendall and 


But theſe were extrajudicial Opinions of the 
udges, from which they might Vary afterwards 
(as they did in the Caſe of Ship-Money) and 
were not binding to them or their Succeſſors, as 
legal Reſolutions: And if they were Law, yet 
did they not relate to the Office of Secretary, but 
only to that of a Privy Counſellor ; and they did 
infiit, that that Reſolution that one fingle Privy 
Counſellor might Commit, was not Law; for he, 
no more than a Secretary, could Adminiſter an 


Oath, or take a Recognizance : And it was abſurd 


Page 610, 


to ſay, that a ſingle Perſon ſhould be an Officer to 
Commit, and yet could not do what was Neceſſary 
in order to it. | 

That the King himſelf could not Arreſt a Man 
for Treaſon, or Felony; or Command one in his 
Preſence to be arreſted for either; he muſt Act by 
his Writs, or by ſome Order or Rule of the Courts 
of Juſtice: A Privy Counſellor was to adviſe the 
King, he was ſworn to it ; to withſtand all Trai- 
tors, and diſcover all Conſpiracies, and ſo was 
every Subject by the Oath of Allegiance ; but the 
Oath of a Privy Counſellor contain'd nothing re- 
lating to Commitments. 3 

By Maga Charta 19 Hen. 3. Cap. 29. which 
had been confirm'd by forty Acts of Parliament, it 


was enacted, that Nullus liber homo impri ſonetur 
miſi per legem terre; and this was made on Ac- 


count of illegal Commitments. Coke ſays, that 
there was no Invaſion of this Law till Z4ward 3ds 
Time, and then the People quickly refented it ; 
for in 5 Edward z. cap. 9. the great Charter is 
confirm'd ; and by 25 Fdward 3. cap. 9. it is fur- 
ther enlarg'd and declar'd, That from thenceforth, 
None ſhall be taken by Petition or Suggeſtion made 
to the King, or to the Lords of the Council, un- 
teſs it be by Indictiment or Preſentment of good 


and lac People of the Neighbourhood. He 


would not ſay that theſe were Authorities againſt 
a Commitment by the Privy Council ; but they 
ſeemꝭ d ſtrong againſt an extrajudicial Commitment 
by a ſingle Chad of the Council, 


Mr. 
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Mr. Serjeant Levius alſo, in behalf of the Pri- Page 612. 
ſoners, urg'd, that the Return was ill, becauſe the Mr. Ser jeant 
Commitment was to a Meſſenger; that it ought to Levins a- 
have been to a County Goal; that the Cuſtody gainſt the 
upon an Apprehenſton ought to be but twenty-four Legality of 


| | 5 the Commit - 
Hours. £Bri/ton 19 Cuſtomer of Ny; mandy, 456 ment o 


| 4t g 
That thoſe Meſſengers exacted Fees, 6s. $4. or 3 


| ten Shillings Per Diets; which was in Effect, to 


Fine the Party before he was convicted; and many 


other Arguments were repeated that had been in- 


lutions of the Judges in Anderſon; and it is part the L. C. J. 
of a Privy Counſcllor's Oath to take Care of the on it. 

| King's Perſon againſt Traytors. Was there not a 

| Goal Delivery at Common Law]; and conſequently 


- filted on the Day before. 


The King's Council anſwer'd, that the Reſcu- The King's 
ing one in Cultody upon Suſpicion of "Treaſon, Council 
was T'reafon : And as to the Secretary's Commit- Maintain the 


ment, it was not ſuch a Novelty as had been Legality of 


the Commit- 


pretended ; that it was very antient. The Caſe 
ment. 


in II Leon. was flat to the Purpoſe; and in the 
TJorter they found a Commitment in 1660, by 
Secretary Morris, and many more had been ſince; 
but Sir Fofefph Milliamſon, who had the Papers, 
was in Ireland. It was not Neccflary, that he 
who commits ſhould be able to give an Oath; the 
Houſe of Commons could not give an Oath, and 
yer could commit. 


8. B. Showers reply'd, he was glad to find there Sir B Shuwer's 

were ſo tew Precedents for a Secretary's Power ; if Reply. 

there had been more, Mr. Attorney would have 

produc'd them. That the Houſe of Commons's 

Power was an Inſtance not fit for him to Anſwer ; 

And as they admitted that a Secretary could not 

give an Oath, he thought the Conſequence was 

plain that he could not commit. 


J. C. J. I did always give Credit to the Reſo- Opinon of 


does not the Law ſuppoſe that ſome are commit- 
ted thither before the Goal Delivery ? And then, 
G : by 


84 
A Felon may 


be commit- 
ted to any 
Perſon on an 
Apprehen- 
ſion. 


The Court of 
Opinion a 
Secretaty 
might com- 
mit, &c. 


may a Conſtable. It is incident to his Power off 
Committing, that he may give an Oath, and take 


Or a Privy 
Counſellor, 


The Priſoners 
baild becauſe 
the Kind of 
Treaſon was 
not ſpecificd, 


Proceedings againſt T. Kendall & c. 


by whom were theſe committed antiently ? & Tho“ 


a McAenger be not a proper Officer, any Perſon 
may be order'd to receive for a convenient Time for 


Examination, Cc. Commitments regularly ought. 


to be to the County Goals: But Mr. Attorney, the 


Queſtion is, Whether you ought not to have ſpe- | 3 


city'd in your Warrants, for what "Treaſon Sir 


Fames was committed; for the Eſcape will be the 


{ame Species of Treaſon with that for which the 


— 


Party reſcu'd was committed: I think therefore 


we mult Bail them. 
. Rokeby. A Commitment by a Secretary of 


State, was long before Sir Lionel Fenkins's Time. 
WWaiſingham committed near two hundred Years | 

ago. And there is another Precedent in 2 Leon. 
175, Hillyard's Caſe. I think a Conſervator of 


the Peace at Common Law may commit, and fo 


a Recognizance ; and (204 Mirnm) one of the 


Council may commit. I would not have the Stu 


dents go away with the Novelty of it: And far 
Meſſengers, for any Thing appears, he might be 
only carrying him to Goal. However, I think they 
ought to be bail'd, becauſe it is not expreſs'd in 


the Warrant, what the Species of Treaſon was |. 


for which Sir mes was committed. 


Mr. J. Eyre. There may be a Difference be- | 


tween carrving to Priſon, and a Commitment with 
a Charge upon them; and there may be a Dif- 


ference between ſpecifying, and not ſpecifying the 
Treaſon. Upon the Whole, I think they ought to 


be bail'd. 


The Priſeners were bail'd to appear the laſt : 


Day of the Term, to Anſwer ſuch Matters as 
ſhould then be objefled againſt them. 


2 


vators of the Peace, whoſe Power was very ſhort of 
that of a modern Juſtice, See Crompton's and Dalton's 


Fuſtice, 


* Juſtices of Peace are not by Common Law, but N 
appointed by Statutes; the firſt of which was 1 Ed.. 
Cap. 16. By Common Law there were only Conſer- Þ 
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be Pe TRIAL of Patrick Hurry, of Page 613 


ſon 
for 


j 


ght 
the ; 


4 Whereas in 'Truth, he well knew them by 


Moughna, in the County of Clare, 
Gent. at the King's-Bench in Ireland, 
on two Indi ments ; the one for Per- 
jury, and the other for conſhiring with 
Daniel Hicky, Cc. to cheat the Po- 
' piſh Inhabitants of the County of Clare, 
May 31. 1701. Paſch. 13 Will. z. 


Perjury, in having ſworn betore Neprime 
Blood, Dean of Killfenora, one of his 
Majeſty's Juſtices of Peace for the County of 
Clare, that he was robb'd of zoo Piſtoles in Gold, 


on "HE faid Parrick Hurly was indifted for 


and ſeveral other Things, by four Perſons un- 
* known to him; but whom, 


by the Tone of their 
Voice, he believ'd to be 8 and Papifts : 
their 
Names and Perſons, being ſet on by himſelf, and 
did not take any Thing frem him. 


Indi&ment 
for Per jury, 
for ſwearing 
a ſham Rob. 
bery. 


The ſaid Patrick Hurly was alſo indicted a A 24d IndiQ. 


ſecond Time; for that he did falſely and deceit- 


fully conſpire, with one Daniel Hicky, and ſeveral 


other Malefactors, unjuſtly to oppreſs the Popiſh : 


Inhabitants of the County of Clare, and cheat 


them of a great Sum of Money, by colour of the 


Raparee Act. 


Dean N eptune Blood, 200 took Hurly's Exami- 


mination, ſworn. 


He depos'd, that the Examination produc'd in 
Court, was taken by him on the 6th of March, 
1699; the Priſoner, Patrick Hurly came before 
him, and made Oath of the Facts therein con- 


b tain'd, Vis.) That on Sinday the zd of March, 


1699, about eleven a-Clock at Night, being at his 
Father's Houſe at Aſoughua in the ſaid County of 
Clare, ſeveral Perſons with their Faces maſk'd, 
forc'd into the Deponent's Chamber, made a ſhot at 

| G 3 him 


ment for a 
Cheat, in con- 
ſpiring to 
cheat the 
County of a 
Sum of Mo- 
ney. ; 


The Juſtice 
of Peace 
gives Evi- 
dence of his 
Examination 
before him. 


Page 614. 
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The Trial of Patrick Hurly, Gent. 
him, and tied him and one Mr. Romaine, his 
Friend, with Cords faſt to the Bed-itead : That 
by. the Tone of their Voice, they ſeem'd to be 
Trijpmen and Papi/'s: That he knew not one of 
them, cither by their Names or Perſons: That 
they broke open ſeveral Trunks, and took out of 
one of them a Bag wherein were 374 Guineas, 


and 345 Piſtoles, a Gold Croſs, ſet with Dia- 


monds, and ſeveral other Things of Value, a oreat 


Number of Holland Sheets, and Hylland Shirts, 


Page 615. 


Calag ban Car- 
25s Evidence 


for the King. 


Page 616, 


in all to the Value of about 1300 l. 


. 4 ' 3 
e W FI 3 0 
eee 


This he ſwore according to a late Act there, 
call'd, the Raparce Act, that he might oblige | 
the Country to reimburſe him the 1300 I. tho? it 
was a mock Robbery by Perſons he had employ'd, | 


and very well knew, and who took Nothing at all 
from him, but what they return'd him again, de- 
ſigning to Cheat the County. | 


Calaghan Carty, fevorn. 


Mr. Pernard, Council for the Priſoner, objected, 


that this Witneſs, and ſome others, who were 
brought againſt him, were actually ſent to Goal 
for tl is Robbery, and threatned to be bang'd, un- 
leſs they would ſwear it was a ſham Robbery, and 
therefore their Jeſtimony ought not to be allow'd; 
but this ObjeCtion was over rul'd. | 

Calag as Carty depos'd, that he was Servant to 
Mr. Parrick Hurly, the Prifoner ; that his Maſter 
call'd him into the Stable, and ſhew'd him a Purſe 
of Gold, and told him, he was to pay it to one 
Mr. Arthur on ſuch a Day, and if he did, he 
ſhould be ruined ; but if he could make Mr. Ar- 
zur believe he was robb'd, he wouid compound 


with him. That he defir'd the Deponent therefore | 


to join with ſome others, to commit a feign'd Rob- 
bery in his Father's Houſe, and ſhew'd him the 
Trunks where he would put his Money and Lin- 
nen: That the Priſoner provided them with Blue 
and Red Coats, Vizards, Swords, and Fire Arms ; 
but the Fire Arms were loaded only with Powder. 
That it was about ten a Clock on Sunday Evening, 

N being 
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The Tryal of P. Hurly, Gent. for cheating 
being the Toth of March, 1699, before People 
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went to Bed, that they put this Project in Execu- 


tion. That they entered the Houſe Juit as Mr. 


Ronaine, a Friend of their Maſter's came out, 
and ſeiz'd ſome of their Arms, but without any 
Intention to do Miſchief, That they bound their 


Maſter and Mr. Roxane to the Bed poits, and 


oured the Money, or Counters, for he could not 
tell what they were, out of the Purſe before Mr. 
Ronai ne, as they were directed, and then carried 
off the Linnen and Money; but that they were 
afterwards return'd to Mr. Hurly again. 


Margaret Coneen, ſv977. 


She depos'd, that ſhe was Servant in Mr. Hnrly's 
Houſe, which ſtands alone, a Year and half : That 


about ten a-Clock one Suν,ay Night, there came 


in four or five Men in Diſguiſe, arm'd with Swords, 
Piſtols, Cc. That ſhe was then in the Kitchen; 
and ſoon after, ſhe heard Mac Cay, the Footman, 
cry out, his Maſter was murder'd. That ſeveral 
ſhots were made at her, but no hurt done, nor ſhe 
could ſee no Marks of ſhot upon the Walls after. 
wards. That the Arms they had were the very 
fame that Mr. Hurly had in his Houſe, and lay 
upon the Table that Evening the pretended Rob- 
bery was committed. That ſhe was of Opinion 
firſt, that it was a rea! Robbery, but was other- 
wiſe inform'd afterwards by Calaghan Carty ; and 
ſhe was confirm'd in its being a ſham by a Table 
Cloth, and ſome other Linnen being ſent home, 
wm her Maſter pretended he had been robb'd 
of, 


Walter Neylan, form. 


He depos'd, that he was in Priſon at Ennis, for 


Page 617. 
Margaret Co- 
neen the Maid 
Servanr's E. 
vidence a- 
ga inſt the 
Priſoner. 
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Hurly's Debt, for which he was bound to one Walter Ney- 
Thomas Arthur; and that while he was there, /an's Evie 
Hurly and ſome of his Servanss were brought Pri- dence, 


ſoners thither, on Suſpicion of their having feign'd 


this Robbery to cheat the Country, That after 


Wy Daniel 


$8 


Capt. Mac do- 
noug hs Evi- 
dence. 
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The Trial of Patrick Hurly, Gent. 


Daniel Carty had diſcover'd the Fraud, Donogh 
O'Brian Andrews, another of Mr. Hurly's Depen- 
dants, who was likewiſe a Priſoner there, apply'd 
himſelf to the Deponent, and defir'd him to en- 
quire of Mr. Hurly what Method he would take 
to get him diſcharg'd ; and upon acquainting him 
with it, Mr. Hurly anſwer'd, he ſhould be undone 
if the ſaid O'Zrien Andrews conteſs'd it, and gave 
the Deponent a piece of Money to give to O'Brien 
Andrews. That O'Brien ſaid, that would not | 
do, he muſt tell the Truth. And Hurly told the 


Deponent thereupon, that he would give him any. | 


Gratification in the World, if he would prevent 
Douog O'Brien's coming in againſt him. 

To this the Priſoner, Mr. Hnr!y, reply'd, that 
Neylan, the laſt Witneſs, was exaſperated againſt 
him, on Account of his having been ſent to Priſon 
for his Debt: That he had tamper'd with the 
Witnefles, and was become his inveterate Enemy. 
That he not only ſwore againſt him malicioufly | 
and falſely himſelf, but had incited others to ſwear | 
againſt him. EY - 


Captain Charles Macdonough fwworn. 


He depos'd, that he was Mr. Hurly's Sollicitor, 
and intimately acquainted with him. That being 
at his Houſe juſt before the pretended Robbery, 
and underſtanding that Mr. Hurly had brought no 
Money home with him from Dublin, he told him 
he was a ſtrange Man to come without Money, 
the Country would be too hot for him. That 
the preſent Sheriff was a Friend to his Adverſary 
Mr. Arthur. And that Hurly did then fortify 
his Houſe, and was in no Condition to pay his 
Debts. That Hyurly ſaid, that his Friends, 
Sir Toby Butler and Colonel Macnamarra, had 
a great Influence on the Sheriff, and he hop'd 
they would prevail on him to do him no harm ; 
which confirm'd him in the Opinion that he had 
no Money, He depos'd further, that Mr. Hurly 
having brought the Raparee Act from London, 
was reading it over, and ſaid it was a very pretty 
| | way 
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way for Perſons to recover Money of the County. 
That after the Deponent had left Mr. Hurly, 
Captain Obrien wrote him word the Priloner was 
robb'd, and detir'd the Deponent to come and 
ſollicit at the Aſſizes at 7777275 on his Behalf ; but 
he was ſo far from belicving he was robb'd, that 
he refus'd to be concern'd for him, and wrote 
Mr. Hurly a drolling Letter on the Occaſion. 
That about February laſt, the Wife of Dame! 
Hickey, a Dependant on the Prifoner, who was 
ſuſpected to be in the Robbery, came to the 
Den and ſaid her Husband was like to be 
undone by paſſing away falſe Counters; that it 
he could get his Liberty, he would go to Dublin, 
and ſwear the Robbery was a Chear, and that 
they had ſome of the Counters which were pre- 
tended to be Gold in their keeping. That the 
Deponent acquainted Mr. Putler, a Jultice of 
Peace of the County of Clare, with this, and the 
Woman was taken up and indifted for paſſing 
away of Counters for Money. | 


Walter Huonin, the High Conflable, ſworn. 


He depos'd, that he had a Warrant to ſearch Page 623. 
for Goods, pretended to be ſtolen from Patrick Huon's 
Hurley, and that in a Dunghill at Daniel Hickey's Eviderge. 
Houſe in Moighna, about a Quarter of a Mile 
from Mr. Huricy's, he found a Purſe with an 
hundred and twenty-one yellow Counters in it, 


which he produc'd in Court. 
| Mortagh Mac Colloghy favorm. 


Ie depos'd, that Hickey's Wife bought a Cow pie 5. 
of him, and ſhe wou'd have paid him for her 2 , = 
with two yellow Pieces of Coin like Guineas : he ,,. Colighy's 
told her they were not Guineas, and believ'd they Eyidence. 
were ſome of Patrick Hurley's Gold: That he 
gave her three Pence Half-penny and a Quartern 
of Tobacco for them, and ſhe took it, and wiſh'd 
the reſt were as well fold ; and the two Pieces 

were 
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were produc'd in Court, and compar'd with the 
reſt of the Counters, | | 


Joſeph Lynch orn. 


He depos'd, that he was intimately acquainted 
with the Priſoner, Mr. Huriy, and drinking with 
him at one Mr. Bargery's Houſe, he ſaw him 
take a Bag out of his Portmanteau that held about 
a Quart, which he took to be Money; but look- 
ing into the Bag, he found them to be all Coun- 
ters, and aſking what he did with them, Hurly 
faid he intended to make uſe of them for his 
Diverſion, That H»rly afterwards diſcours'd him 
about feigning a Robbery, ſaid it was a pretty 
way of getting Money, and wou'd have had the 
Deponent concern'd with him in ſuch a Contri- 
vance, but he refus'd. He ſaid further, that the 
Priſoner ſent a Trunk of Linnen to his Houſe, 
after the Robbery was committed, which was 
taken away from thence the Night after Mr. Hur- 
ly was carried to Jayl. 


Charles Caſſidy, Surgeon, ſcworn. 
He depos'd, that the Priſoner's Father, Mr. Hur- 


ty, being fick, he was ſent for to look after him. 


That the Priſoner propos'd his being concern'd in 
the pretended Robbery, and offer'd him forty 
Guineas, and upon his objecting he was too well 
known, ſaid he would get him a Vizard-Maſk. 
That the Deponent agreed to bear a part in it, 
but coming home his Heart fai!'d him, and he 
had no Hand in it. 


Daniel Kiefe horn. 


He depos d, that the Priſoner enquir'd at one 
Bently's Houſe for Maſks and Vizards, and being 


told he might have them in Chri/t-Church-Yard, 
he went thither for them, 


Several 
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Several other Witneſſes were produc'd, to prove 
that the Priſoner H'rly was in great want of 
Money, and that it was not at all probable he 
was robb'd of the Money he pretended he 


Was. 


Mr. Bernard, Council for the Priſoner, then 
enter'd on his Defence, and made his Obſerva- 
tions on the Evidence that had been given for the 
King. He ſaid, Mr. Hurly came with-a good 
Fund of Money into [reland, and left large Sums 
behind him in France. That Sir Donagh O Brien 
had a Quarrel with Mr. Hurly, and had influenc'd 
the Grand Jury not to find the Bill of Indict- 
ment againit the Robbers, notwithſtanding the 
Robbery was fully ſworn. That the four Men 
who had been taken up for the Robbery, were 
promis'd their Lives if they wou'd confeſs it to be 
a ſham Robbery. That they were laid in heavy 
Irons, and threaten'd to be hang'd if they wou'd 
not declare the Robbery to be a Cheat : And in 
theſe Circumitances Confeſſions had been extorted 
trom them. 


Myr. John Hurly, Brother to the Priſoner, call'd 
on his Behalf. 


| He depos'd, that he receiv'd foreval Sums of 
Money of his Brother's, from Holland and elfe- 
where, vis. four hundred and ninety Pound by 


Colonel Lover, two hundred Pound by Jeremiah 


Donavon, and in the Year 1697, from Mr. Sy120n5 
three hundred Pound ten Shillings, and two 
hundred Pound more in Limerick. That he paid 
moſt of this Caſh to his Brother Hurly, the Pri- 
ſoner, ſome was paid to Mr. Arthur, and more 
to Mr. Burton and others. He depos'd further, 
that he ſaw a Note that was given to Daniel 
Hickey by Mr. Hickman, a Juſtice of Peace, and 
Cr/ſack, the then Sheriff, whereby they promis'd, 
that if he wou'd make a true Diſcovery concerning 

Hurly's 
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Hurly's Robbery, they would interceed to the 
Government for a Pardon for him. 


Dorothy Kemp ſworn, 


Page 639, She depos'd, that ſhe liv'd at Aug luna, about 
Dorothy Kemp's a quarter of a Mile from Mr. Hurly's Houſe. 
Evidence, That ſhe happen'd to be there that Night the 

Robbery was committed, and Counſellor Ronaine 
alſo was there, having waited three Days to pay 
Mr. Arthur ſome Money. That Mrs. Hurly 
went from home the Saturday before the Rob- 
bery, and took ſome Gold out of a Cheſt, and 
ſhew'd the Deponent ſome of it. That the 
Deponent went to the Cheſt for ſome Table 
Linnen, and laid her Hand upon the Bag where 


the Gold was: That Mr. Hurly came into the 


Room at the ſame time, and aſk'd her what ſhe 
did there, and took the Bag and put it in his 
Cloſet. That the Night the Robbery was com- 
mitted, Mr. Romaine was going out of the Door, 
when the Robbers ruſh'd in with Swords and 
Piſtols, and that Mr. Hurly's Man cried out his 
Maſter was murder'd. She was then in the 
Chamber turning down the Bed, and five of them 
came up, and two more ſtaid in the Parlour. 
That the Robbers tied Mr. Hurly and Mr. Ro- 
nadine with Cords, and forc'd her into the Room 
where Mr. Hurly's Father lay bedridden. And 
ſhe depos'd further, that ſhe was offer'd ten 
Pounds by Murrouighb Obrien, to hide Counters 
in her Maſter's Houſe, or Tickey's. That 
Mr. Hurly had thirty Pair of Holland Sheets, 
and they were all taken away but five Pair by the 
| Rogues. | 
Page 631. Then the King's Council call'd Murrough 
Murrough O'Brien to contront the laſt Witneſs. Murrough 
Obrien con- O'Brien depoſed, That he was fo far from ma- 
fronted with king any Otters to Dorothy Kemp, the laſt Wit- 
wm laſt Wit- neſs, that he did not think it ſafe converfing with 
—— her; ſhe was a Lewd Woman and had two Chil- 
dren by the Priſoner Mr. Hurly, and that the De- 
ponent had no Communication with her. That as 
„„ 20 
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to Hickey indeed his Wife told the Deponent ſhe 
would diſcover all if he would bring her Husband 
home again, and he wrote a Letter to Hickey's 
Wife to come to him about that Affair. 


Daniel Mac Cay, Servant to Hurley, call'd. 
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He depos'd, that he had ſerv'd Mr. Hurly the Daniel Mace 
Priſoner a conſiderable Time: That he was in the Cay's Evie 


Houſe when the Robbery was committed. He 


ſaw five of the Robbers ; that they put the Fa- 


mily in great Terror, and fell upon his Maſter. 
He thought at firſt they were Bailiffs come to ar- 
reſt his Maſter; but coming into the Room where 
they had tied him, he found they were Thieves. 
That there were ſeveral Shots made, but he 
could not ſay any Body was hurt, or that there 


were any Bullets to be found, or any Marks they 
had made in the Walls. And depoſed farther, 


that one Chr:i/topher O' Brien did tamper with 


him to take off his Evidence, and would have him 
{wear that his Maſter's Gold was Counters, but he 
was ſure it was Gold, He depos'd alſo, that his 
Maſter ſhew'd him a great Sum of Money at 
Dublin, conſiſting chiefly of Piſtoles, and told him 
he deſign'd to carry it into the Country and pay 
off Mr. Arthur. And being ask'd what Road 
they went down, he nam'd ſeveral Places that 


were a great deal out of the way, which rendred 
his Evidence ſuſpected. 


Chriſtopher O'Brien call'd. 


He depos'd, That he never made Mac Cay any 
Promiſe or Offer in his Life. 


John Crips ſworn, 


dence 


Page 632 · 


Page 634. 


He depos'd, That he was beaten and threaten'd 44, crip's 
by one Halloway, becauſe he would not ſwear a- Evidence. 
gainſt Mr. Hurly the Priſoner; and that Mr. Nay- 
land and Mr. Lynch ofter'd him great Advantages 
if he would give Evidence againſt the in 

| ut 
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but they all denied upon their Oaths that they had 
any ſuch Converſation with him. | 


Daniel Hickey call'd. 


He de os'd, That he was carried to Goal and 


laid in Irons. That he was told that Dauiel 


Carty had conteſs'd the whole Matter; and being 


brought before a Juſtice of Peace, the Deponent 
was forced to ſwear the Robbery a Sham by Mr. 
Hichmam and Mr. Cu/ick, who told him he ſhould 


be hang'd if he did not, and it was only through 


Donogh Obri- 
en 'SEvidence. 


Page 637. 


Page 640. 
et * 


The Judges 
Directions to 
the Jury. 


Fear he was compell'd to give in that Information, 
wherein he had depos'd that the Robbery was con- 
trivd by Mr. Hurly, and that the Deponent had 
been an Actor in it. But it appearing that this 
Witneſs had {worn Examinations on both Sides 
that were inconſiitent, and frequently contradicted 


himſelf, his Evidence was {lighted by the Court 
and Jury. | 


Donogh O'Brien Andrews, Junior, call'd. 


He depos'd alſo, That he was manacled and 
fetter'd in Goal, and forc'd to ſign an Examina- 
tion, wherein he made Oath before a Juſtice of 
Peace, that it was a Sham Robbery, which he 
now denied in Court. But his Father being pro- 


duced as an Evidence againſt him, the Evidence 


of the Son was not much regarded. 

The King's Council made no other Obſerva- 
tions on the Evidence, but that the Priſoners 
Witneſles were all of them poor profligate People, 


that had acknowledged themſelves forſworn on 


one Occaſion or other. And that the Witneſſes 
for the King were moſt of them Men of Credit 
and Repution, and had prov'd the Priſoner per- 
jur'd beyond all Queſtion. 
Mr. Juſtice Coote the Judge, having ſumm'd up 


the Evidence, did in his Directions to the Jury. 


ſuggeſt, that there was little Credit to be given 
to Hurly's Witnefles, and that the Purjury was 


tully prov'd. 
| The 
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The Jury being withdrawn, return'd about half Prifener ; 
an Hour afterwards, and brought in the Priſoner found guilty 
guilty on both Indictments. The Attorney pray- _— In- 
ing the Judgment of the Court thereupon, Mr. 4. ments. 
Hurly was ſentenced to pay an Hundred Pounds p 
Fine on the firſt Indictment, and to be impriſon'd age 646. 
till it was paid. The King's Council inſiſting that His 8 
the Pillory was the Puniſhment for a Cheat, when — 
they mov'd for Judgment on the laſt Indictment. ; 
The Court anſwer'd, if he was not able to 
pay the Fine, he ought to ſuffer Corporal Puniſh- 
ment, but the Judgment on the laſt Indictment 
was reſpited. | 


The Lord Haverſham's Svxtcn in the 
Houſe of Lords, on the firſt Article 
of the Impeachment of Dr. Hexky 


SACHEVERELL. * 


My LoRDsV, 


HEN I conſider where this Impeachment page 645. 
began, I cannot think but the Deſign of | 


it was very good, but whatever it was, in 


its firſt Intendment, it is very evident, it has already 


produc'd very miſchievous Effects; it has created 
great Diſturbances in private Families, and Tumults 
amongſt the People; and raiſed a Ferment in the 


Nation, that will not be laid by your Lordſhips 
Judgment. It has been a two edged Miſchief; gi- 


ving the Church on the one ſide, and the Diſſenter 


| on the other, too juſt Aprehenſions that they are 


both in Danger. Nor can this be wondered at, 
when your Lordſhips have been told, by ſome of 


the Managers, of a prerended Divine Right of the 
Church; and when it has been more than hinted 
by the Managers of the Houſe of Commons, 


recs, 


— 


* As the Editors of the Folio Edition have thought 


t to print theſe Speeches in their Work, we here 


inſert them, tho' the Argument was wore Thread- bare 
| at the Tr tal, 


That 


— — 
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That the Clergy ought to be directed by the Civil 
Power, what Doctrine they ſhould teach: Nay, 
when they have authoritatively taken upon them 
to interpret Scripture, and charg'd it as a Crime 
upon a Miniſter, that he had wreſted ſeveral Places 
of it ro his own wicked Intentions. | 
My Lords, After fo noble a Defence made for 
the Doctor by his Counſel, and ſo great and mo- 
ving an Apology by himſelf, I ſhould not trouble 
your Lordſhips upon this Occaſion, were it not 
more in Juſtitication of my ſelf, for the Judgment 
I ſhali give, than for the Sake of the Doctor, 
whoſe Cauſe, I think, now ſtands in very little 
need of it. I | 

I was, My Lords, a Sufferer in the late Reigns, 
as well as others; | was in the Convention-Parlia- 
ment, and in the Vote of Abdication ; and am, 
at this Day, of the ſame Principle I was then; 
and yet, notwithſtanding this, I am not aſhamed 


to ſay to your Lordſhips, that I think my ſelf ob- 


liged, in Jultice, to acquit the Doctor from the 
Charge brought againſt him in this Article. And 
tho' this may ſeem ſtrange to ſome of your Lord- 
ſhips, yer, I hope, it will not appear ſo very 
ſtrange as to ſee Biſhops vote againſt their own 
Doctrines, and Diſſonters in the midſt of a Mob, 
that are pulling down Meeting-Houſos. 

I ſhall not trouble your Lordſhips about the 
Original of Government, or the divers Forms of 
it; your Lordſhips heard that learnedly diſcourſed 
on by one of the Managers of the Houſe of Com- 
mons below: But there is one thing, My Lords, 
that if my Memory ſerves me right, that Gentle- 
man omitted, and it is a Matter too that I take to 
be of the greateſt Conſequence to any Govern- 
ment whatſoever: I mean, the Divine Appoint- 
ment, or Inſtitution of Government itſelf ; from 
which Appointment it is, that Men are obliged to 
Obedience to the Magiſtrate, which is the greateſt 
Security the Magiſtrate has. And I the rather 
mention this, becauſe of Notions that ſome People 
have of late advanced of their own, of a diſcre- 
tionary Obedience only; that is, in my Porn 
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> whilſt the Government is for them, they will be 
for it; and think themſelves bound to obey no 
longer. It is not neceſſary, to the Proof of this 
- Divine Authority, to fix the jult Time and Place. 


It is enough, that we have it as expreſly, as plain- 
ly, and as clearly declared, as can be put into 


Words, that it is ſo. 


There is another thing, My Lords, that in ge- 


| | neral, I would mention to your Lordſhips, before J 
come to the Article itſelf, which may otherwiſe 


be the Occaſion of ſome Miſtake in this Debate; 


we are not now Judging according to our own No- 


tions of Politicks, or determining how far Re- 
ſiſtance or Non Reſiſtance is lawful. It would be 
a ſtrange Rule of Judgment, to find any Man 
guilty tor the Sake of one's own private Opinion, 
and for the eſtabliſhing a Doctrine which he likes, 
and his Neighbour does not. But the only Queſtion 
before your Lordſhips is, whether, and how far, 


the Houſe of Commons have made good their 


Charge againſt the Doctor. And, I take Liberty 


} to ſay plainly to your Lordſhips, that, in my Opi- 


rion, they have been very far from making good 


' their Charge againſt him in this Article. 


My Lords, to prevent the leaſt Miſtake, I ſhall 
read the Words of the Article to your Lordſhips, 


as they ſtand in the Impeachment. 


„He, the ſaid Heury Sacheverell, in his ſaid 
Sermon preach'd at St. Paul's, doth ſuggeit 


and maintain, That the neceflary Means us'd to 


„bring about the ſaid happy Revolution, were 


| | CC odious and unjuſtifiable : That his late Majeſty, 


« in his Declaration, diſclaim'd the leaſt Imputa- 


( tion of Refiſtance, and that to impute Reſiſtance 
to the ſaid Revolution, is to caſt black and 


** odious Colours upon his late Majeſty and the 


s {4id Revolution. 


The Doctor in this Article is charg'd with 


having maintain'd, T hat the neceſſany Means us d 
to bring about the late happy Revolution, dere 
: catons and unjuſtifiable. To ſupport this, the 
* Commons ſay, That having aſſerted the general 


Propoſition of the Unlawtulneſs of Reſiſting the 
Yor, VIII. H Supreme 
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Supreme Power, and not having excepted the 55 
particular Caſe of Reſiſtance that was made uſe | 


of as a Means to bring about the late happy Re- 
volution ; he does thereby reflect both upon the 


Means, and upon the ſaid Revolution. In An- | : 


ſwer ro this, there have been two things inſiſted 
upon to your Lordſhips, in behalf of the Doctor, 


by his Counſel : Firſt, That in Caſes of ſuch a a4 
Nature as this, the Exception is always imply'd | 


in the general Rule ; and there was a very un- 


anſwerable Inſtance brought in Proof of this, at 


leaſt to moſt of your Lordſhips ; it was the Oath 
of Allegiance to King James. All thoſe that 
took that Oath, took it in general Words, and yet 
ſuch an extraordinary Caſe as the Revolution wa: 
excepted, tho* not expreſs'd by thoſe that took 
that Oath. The next was, the Doctor, ſay they, 


would have been juſtly more blam'd, had he 
mention'd all the Caſes of Exception, which ex- | 
traordinary Caſes ought to anſwer for themſelves, | 


whenever they fall out. | 

And tho', My Lords, theſe two be a full An- 
ſwer, yet there are two things more, I think with 
Submiſſion, may be added to it, which have not 
as yet been taken Notice of. | 

The firſt is, My Lords, That the Proof againſt 
the Doctor is drawn by Conſequences of the Com- 
mons. own making, which he himſelf diſowns 
and I appeal to that Reverend and Learned 
Bench, who arc great Maſters of Controverſy, 
whether it is not an eftabliſh'id Rule amongſt 
all learned Men that have the leaſt Spark of In- 
genuity, That no Man ought to be charg'd with 
Conſeguences, let them appear to his Adverſary 
never ſo clearly and undeniably to follow from his 
Aſſertion, when he himſelf denies thoſe Conſe- 
quences. This is ſo known a Maxim, in all Diſ- 
putes between Proteſtants and Papiſts, and between 


Proteſtants themſelves, that it cannot be deny'd. 


Now, the Doctor himſelf denying, as he does, 


that he had the leaſt Thought of including the 


Revolution under his general Aſſertion, or that 


he apply'd his Doctrine of manu 
m | that 
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that Caſe, cannot, without the higheſt Injuſtice, 
be charg'd with Conſeguences which he himſelf 
utterly denies. 

In the next place, it is impoſſible, in my Opi- 
nion, to prove that Reſiſtance was made uſe of 
as a Means to bring about the late happy Revo- 
jurion; and, conſequently, is not within the 
Doctor's general Maxim, 

Means, My Lords, is a relative Term, and re- 
fers to ſome End; and the End and Defign of 
the Prince of Orange in his coming hither, and of 
thoſe that juin'd him when he was here, being 
to have the Nation and Rightful Succeſſion ſe— 
cur'd by a Free Parliament, it follows, that what- 
ever Force was at that Time made uſe of, could 
not be made uſe ot as a Means to bring about an 
End which was never intended. 

Far be it from me, Mr Lords, to leſſen the 
great Undertaking to deliver us from Popery and 
Arbitrary Power; and tho* the Glory of that 
Enterprize is wholly attributed to King William, 
tis certain, her preſent Maſeſty had her Share in 
it, however that is forgotten : For, give me leave 
to fav, that had not her Mijeſty countenanc'd the 
Undertaking of the Prince of Orange with he? 
Aſſiſtance, in my Opinion, the Succeſs had been 
very dubious. | 

Now, is it poſſible, My Lords, to imagine, that 
it was ever the Deſign of her Majcity, or thoſe 
that join'd the Prince of Orange, to take the 
Crown oft of King Z27zcs's, and put it upon King 
Willam's Head? 


No, My Lords, the avowed great Deſign was 


uite otherwiſe, as appears by the Declaration 

itſelf, which was read below: It was to reitore 
and ſecure our Laws from the Invaſions that had 
been made upon them by Arbitrary Power: It 
was to ſecure that Right which all the World 
knows the Princeſs had to the Succeſſion of the 
Crown, and to have every thing ſettled by a Free 
Parliament, and not to make a Revolution by de- 
throning King James. This the Prince himſelf 
guns, when he ſays in his Declaration, he had uo 
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other Deſien in coming hither, but a Free Par- 
lament. 

My Lords, I take it to be of molt dangerous 
Conſequence, to judge any Man by Suggeitions 
and Innuendos : Let what will be ſaid to juſtify it, 
it ſhall never be the Rule of my Judgment. 

Groundleſs Suggeſtions, My Lords, have, with- 
in my Memory, been the Pretence of Power, to 
cover illegal Oppreſſion with the Shew of Rea- 
ſon, to the Publick. I will give your Lordſhips 
but one Inſtance of it: It was the Caſe of a 


Reverend Prelate, now in the Houſe ; I mean 


the Archbiſhop of To; his Grace was then Dr. 
Sharpe only. It was in the Year Eighty Six; 
there was an Order, directed by way of Letter 
to the Proteſtant Biſhops, ro diſcharge all the in- 
ferior Clergy from preaching upon controverted 
Points in Divinity. They thought it ſerved the 
Deſigns of Popery, then, to direct Miniſters how 
they ſhould preach ; which was, in effect, to for- 
bid them to defend their Religion. This Pre- 
cedent was taken from an Order in Queen Mary's 
Time, ſays the printed Account; when at the 
fame time, it was attack'd by the Romiſh Prieſts 
with all the Vigour they were capable of, whilſt 
the Popiſh Sermons and Diſcourſes were printed 
by Authority, Notwithſtanding this Order, the 
Doctor took occafion, in ſome of his Sermons, 
to vindicate the Church of England, in Oppoſi- 
tion to the Frauds and Corruptions of Popery. 
But this, by the Court Emiſſaries, was interpreted 
much the fame Way as the Doctor's Sermon is 


now, to be endes vouring to beget in the Minds | 


of bis Hearers, an il! Opinion of the King and 
his Government, by infinuating Fears and Jea- 
louſigs, to diſpoſe them to Diſcontent, and to 
lea! them into Schiſm, Diſobedience and Re- 
bellion. 

n Lords, When the Homilies and Articles, 
wizen ſe many Archhiſhops and Biſhops, and the 
Univerhry, and molt of the Foreign Divines too, 
eſpecially the Zntherans, have aſſerted the ſame 
Doctcins of Non-Reſiitance to the Supreme Power, 

as 
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as Dr. Sacheverell has; I think it the hardeſt 
Caſe in the World, that this unfortunate Geatle- 
man ſhould thus be fingled out and made a Cri- 
minal, and a kind of Martyr, enduring the 'Trial 
of cruel Mockings, yea, moreover, of Bonds and 
Impriſonment, for aſſerting the ſame Doctrine. 
"Tis true, Nera and Parens, and ſome others of 
the Calviniſts, are of another Opinion; but 'tis 
known, that Pareus's Commentary on the 14th 
of the Romans was burnt at Oxford, by the Or- 
der of King Zames I. for aſſerting that Doctrine. 
But there is one thing, My Lords, fo aſtoni ſh- 
ing in this Proſecution, that I cannot but take 


Notice of it: Thoſe who were at Man's Eſtate, 


at the Revolution, know how induſtrious, on the 
one fide, all that were Friends to King Zames 
were, to put his leaving the Nation then upon 
the Foot of Force and Refiſtance, as thinking 
this the ſtrongeſt and beſt Argument to juſtify 
his Withdrawing himſelf from his People. They 
rack'd their Brains to find out Arguments to con- 
vince Men, that his Life was manifeſtly in Dan- 
ger, by ſtaying here ; and that it was for the fake 
of that, and his Liberty, that he was forc'd to 


withdraw; and that his Withdrawing was juſt, 


being an Act of Neceſſity, and not of Choice. 
On the other ſide, thoſe that were Friends to 


the Revolution, made it their Buſineſs to per- 


ſuade the World, that all this was but a Colour 
and Pretence, and that the Fact was quite other- 


wiſe ; that the Senſe and Conviction King Zames 


had of what he had done, prevail'd upon him 
rather to throw off the Government, than con- 
cur with a Free Parliament. 

That this was the only Foot they then put it 
= ; and that it was not then put upon the Foot 
of forteiting the Government by Male-Admini- 
tration ; it any Man denies, I appeal to the 
Papers that were then writ, and are now in Print, 
on this Subject. 

This being ſo, it is very ſtrange to ſee ſo great 
an Alteration in Mens Notions of Things; and 
that now, after our Conſtitution has maintain'd 
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it ſelf upon this Foot, againſt all Deſigns and 
Attempts that have been made upon it, for above 
twenty Years, thoſe very Men, and that Party, 
who endeavour'd to place the Revolution then, 
upon King James's voluntary Deſertion, which 
they calłd 4/4ication, ſhould now, without any 
Reafon given, be for changing thar Foundation, 
and do all they can, to put it upon King Fames's 
Foot of Force and Reſiſtance. What, My Lords, 


are we endeavouring, after twenty Years, to 


make King James's Title better now than any 


of his Friends could make it then, and not only 


finding out Arguments they never thought of, 
but impeaching any that dare ſo much as queition 
the Truth and Force of them? This, My Lords, 
ſeems very ſtrange. 

Aſv Lords, I cannot but take notice to your 
Lordſhips, of what was ſaid by that noble Lord, 
who ſpoke laſt, becauſe, to me it appears to be 
a Matter of the laſt Conſequence, to the Honour 
of her preſent Maj-|ty. * He told your Lordſhips, 
that the beſt Title her Majeſty had to the Crown, 
was her Parliamentary Title. I muſt take li- 
berry ro athrm the quite contrary ; and that, in 
my opinion, the beit Title her Majeſty has, is 
her Hereditary Title; tho' I deny not, but that 


the Act of Parliament is a Strengthening and Con- 


Ermation of that Title: But I deny a Parliamen- 
tary-Title to be the only, or the beſt Title that 


the Queen has to the Crown ſhe wears. And in 


ſ:ying this, I do not fear the malicious Reflections 
ot having a ſquinting Regard to the Title of any 
Perſon on the other fide the Water; for in affirm- 
ing (as | now do to your Lordſhips) that her 
Majelty is my Rigattul and Lawful Queen, by 
Right of Inheritance; and as ſhe is Daughter to 
King, James the Second, I do in ſo many Words 
affirm alſo, that there is no other Perſon, the 
Rightful and Lawful Heir to King James, but 
herſalf. And if the preſent Impeachment of 
Dr. S:cheverell ſhall have this Effect (as I hope 
it will) to convince the Nation of the undoubted 
Truth of her Majeſty's Right of Inheritance to 


the 
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nd the Crown, (a Matter now ſo induſtriouſly op- 
»s | pos'd) the Security this will bring to her Ma- 
ty. jelty's Perion and Crown, and to the Succ-:flion | 
en, in the Proteſtant Line, and illuſtrious Houſe of | 
ich Hanover afterwards, ſhall prevail with me cafily | 
ny to pardon any warm and unguarded Expreſſions, 
on, that the Doctor may here and there have dropt, 
75 and made uſe of in any of his Diſcourſes. 
a3, Þ | 5 
to The Biſhop of Salisbury's Speech in the Houſe of 
ny | Lords, on the firſt Article of the Iapeachizent 
oy % Dr. Henry Sacheverell. 
oE- I 
on | THE Council for the Priſoner did ſo plainly 
4 and fully yield all that any Loyal Subject has 

' ever pretended to, that in Caſes of extreme Ne- 
ur | ceflity, Self-defence and Reſiſtance were lawful, 
d, and that this was the Caſe at the Revolution; 
be [that it may not be neceſſary to ſay any thing 
ur further on this head, if it had not been that the 
s, | Evidence they brought ſeem'd to carry this Mat- 
n, | ter much further, and that the Priſoner himſelf 
i- | allow'd of no Exception in Caſes of Neceſſity. 
in And fince it is grown to be a vulgar Opinion, 
is | That by the Doctrine of the Church of England, 
t all Reſiſtance in any Caſe whatſoever, without 
Exception, is condemn'd ; I think it is incumbent 
1 on me, who have examin'd this Matter long and 
it carefully, to give you ſuch a clear Account of 
n | this Point, as may as fully ſatisfy you as it did 
s | my ſelf. 


I ſerved in the Revolution, and promoted it 
all I could. I ſerved as Chaplain to the late 
King : I had no Command, — carried no Arms, 
but I was fo far engag'd in it, that if I could ſee 
that I had gone out of the way in that (and the 
many Up-and-Downs we have gone thro” fince, 
has given much occaſion to reflect on that Tranſ- 
action) I ſhould hold myſelf unworthy to appear 

longer, either in this Habit, or in this Great 
1 Aſſembly; but ſhould think myſelf bound to 
paſs away the reſt of my Life in Retirement or 
Sorrow. There is nothing more certain in Reli- 
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gion, than that we ought to repent of every Sin 
we have committed; and that we cannot truely 
repent, unleſs we repair or reſtore, as far as it is in 
our Power. 


The Occafion that the Aprſtles had to write 


what we find in their Epiſtles, with relation to 


Government, was this: The Jews had a Notion 
among them from a Paſſage in Deneronomy, 
that they were only to ſet a King over them, One 
rom among their Brethren, and not a Stranger. 
From whence ic is, That to this Day they do not 


think they are bound in Conſcience to obey any 


Magiſtrate, who is not one of their Nation, 


Now the firſt Converts to Chriſtianity being Jews, 


the Apoſtles took care that they ſhould not bring 
this dangerous Notion with them into the Chri- 
ſtian Religion: But they did not meddle to de- 


termine where this Authority was lodg'd, that 
was to be gather'd out of the ſeveral Conſtitutions ; 
They did not determine how much was due to the 
Emperor, and how. much to the Senate; and 
tho' not long after thoſe Epiſtles were writ, the 
Senate condemn'd Nero to die uore majorum, 
to be whip'd to Death, none of the Chriſtians 
interpoſed in that Matter. He prevented that in- 
famous Death by his own Hands : And the Pri- 
mitive Chriſtians reckon'd it one of the Articles 
of the Glory of their Religion, that their firſt 
Perſecutor came to ſuch an End. 

The Primitive Chriſtians had no Laws in their 


' Favour, but many againſt them; ſo their patient 


ſuffering ſo many Perſecutions according to the 
Laws of the Empire, under which they liv'd, 
was conform to the Doctrine laid down by the 


Apoſtles, When they came afterwards to have 


the Protection of Laws, they claim'd the Benefit 


of them, not without great Violence, when they 
thought an Infraction was made on thoſe Laws; 


which broke out into great Tumults, in many of 
the chief Cities of the Empire, not excepting the 
Imperial City itſelf. 
But to proceed with the Hiſtory of our Church; 
When the Articles of Religion were ſettled, the 
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Books of the Apocrypha were indeed declar'd not 
to be a part of the Canon of the Scripture, but 
yet to be uſeful for the Exaiuple of Tie, and the 
Inſtruction of Manners. A great Part of theſe 


are the Books of the Naccabces, which contain: 


the Hiſtory of the Jews ſhaking off the Yoke ot 
the Kings of Syr/a, when they were broke in 


upon by a Total Overthrow of their whole Law, 


and an unrelenting Perſecution. Mattathias a 
private Prieſt began the Reſiſtance which was car- 
ried on by his Children, till they ſhook off the 
Syrian Yoke, and form'd themſelves into a free 
Government, under the Family of the AMaccabers. 
Ir were eaſy to ſhew that the Jews had been for 
above 400 Years ſubject, firit to the Babylonian, 
then to the Per/an, and at laſt to the Grecian 
Empire: So that by a long Preſcription they were 
Subjects to the Kings of Syria. It were eaſy 
«ito to ſhew, that this Reſiſtance was foretold by 
Damel, in Terms of high Commendation, and 
isalſo mention'd in the Epiſtle to the Hebrexvs, 
as the Work and Effect of their Faith. If then 
all Reſiſtance to illegal and barbarous Perſecution 
is unlawful ; theſe Books contain nothing but a 
Hiſtory of Rebellion, and all the Devotion that 
runs thro* them, is but a Cant, and inſtead of 
reading them as Example of Life, and Iuſtruction 
of Manners, we ought to tear them out of our 
Bibles with Deteſtation. I ſhall afterwards ſhew 
what uſe was made of theſe Books, not only by 
private Writers of our Church, but by what the 
whole body in Convocation was about to deter- 
mine, 

'The next Step to be made, is, to conſider the 
Homilies : The Second Book of Homilies, which 
has the Homilies in it againſt Viſul Rebellion, is 
generally believed to have been compos'd by Bi- 
ſhop Jerell, who was by much the beſt Writer in 
that time. It is certain, he underſtood the mean- 


| Ing of them well: Now I will read you two Paſ- 
| Tages out of his Defence of his Apology for the 
Church of Euglaud; from whence we may clearly 
| gather what his Notion of Rebellion was, and 
that 
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that he thought a Defence againſt unjuſt and ille- 
gal Violence was not Rebellion, In one place he 
has theſe Words ; X | 

The Nobles of Scotland neither drew the Sword, 

nor attempied Var againſt the Prince: They 
fought ouly the Continuance of God's undoubted 
Truths, aud rhe Defence of their own Lives a- 
gaiuſt your barbareus and crnel Invaſions: They 
remeinber'd, beſides all other Warnings, your late 
Dealings at Vaſly, where great Numbers of their 
Prethren were miurder'd, being together at their 
Prayers in the Church, holding up their Juno- 
cent Haras ro Heaven, and calling upon God. In 
another place he writes, Neither do any of all 
thefe (Luther, Melanchthon) teach the People to 
rebel againſt their Prince, but only to defend 
themſelves by all lawful Means againſt Oppreſ- 
frons ; es 414 David agaiuſt Saul, ſo do the Noble; 
1% France to this Day, they ſeek not to hill, but 
to ſave their own Lives. 

Thefe Paſſages ſhew that he look'd on Rebel- 
lion to be a violent Riſing againſt a Prince execu- 
ting the Laws; which was the Caſe of the Three 
Rebellions in Eygland that they had in view: 
That in King cry the VIIIth', in King Ea- 
3474's, and in Queen EHlizabeth's Time, where 
the Papiſts took Arms againſt their Prince, who 


was executing Laws made in Matters of Religion, 


and that with a great Gentleneſs. Ot the Eleve n 
Paſſages quoted by the Priſoner out of the Homi- 
lies, Five plainly relate only to the Coercing the 
Perſon of the Prince, in which David is ſet in 
Oppoſition to thoſe Rebels: Now, tho? he indeed 
defended himſelf, yet he had a juſt and ſacred 
Tenderneſs to the Perſon of Saul, when he had 
him in his Power, which is certainly ſacred by 
our Conſtitution. Five of them relate to wicked 
Princes. It was never pretended by any who 
pleaded for Neceſſary Defence, that the bad Life 
of a Prince can be a juſt Cauſe of Reſiſtance: 
Jet that was then pretended ; for K. H ury VIII. 
had given too much occaſion to reckon him a 
wicked Prince, So there is only one of all the 
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Paſſages quoted from thoſe Homilies, that relates 
ſimply to Rebellion in general: And it has ap- 
pear'd what Biſhop Ferrell's Senſe of the Matter 
was, There is alſo a Prayer at the end of ever 
Divifion of the Homily againſt iſul Rebellion, 
(and by the by J/Ufu! was not put in the Title 
for nothing) for thoſe oppreſſed by Tyranny in 
other Parts, that they might be relieved, and that 
thoſe who were in fear of their Cruelty might be 
comforted. 
Let us next look thro' Queen Eligaleth's Long 
and Glorious Reign, and ſce what was the con- 
ſtant Maxim of that Time. | | 
The Year after the Queen came to the Crown, 
the War in Scetlaud broke out between the Queen 
Regent that govern'd by Commiſſion, from her 
Daughter then Queen of France, and the Lords in 
Scotland. She, to obtain the Matrimonial Crown 


to be ſent to Francis II. gave Aſſurances for the 
Exerciſe of the Reformed Religion; but the 


Point being gain'd, fhe broke all her Promiſes, 


and reſolv'd to ferce them to return to the Ex- 


erciſe of rhe Popiſh Religion. 


Upon which the 


Lords of Scotlaud formed themſelves into a Body, 


and were called the Lords of the Congregation. 
Forces were ſent from Fance to aſſiſt the Queen 


Regent; Upon that Queen Eligabeth entered 
| into an Agreement with the Scottiſh Lords, and 
| ſent an Army to their Afliltance, which continued 


in Scotland till all Matters were ſettled by the 


| Pacification of Leith: And in a Manifeſto that I 


have in my Hands, {et forth 25 Years after that, 
| find her reflecting on that Interpoſition in the 


Affairs of that Nation, with great Satisfaction. 


The Year after this War was ended, upon 


| Francis the IId's Death, Charles the IXth, who 
was a Child, ſucceeded in France. Edicts were 


granted in Favour of the Proteſtants: Theſe 
were ſoon after broken by the "Triumvirat, and 
upon that follow'd a Serics of Wars often pacified, 
but always breaking out again, by reaſon of the 
Violence and Cruclty of the Government, All 
theſe Wars, till Henny the IVth was ſettled on the 
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Throne, were in a Courſe of 28 Years, that which 
ſome would call Rebellion, being carried on againſt 
two ſucceeding Kings. Yet the Queen was in all 
that time ſtill aſſiſting them with Men and Mo. 
ney. | 
8 the Year 1568, the Provinces in the Ne. 
therlands threw of the Spaniſh Yoke, that was 
become ſevere and cruel. The Queen for ſome 
Years aſſiſted them more covertly ; but when the 
Prince of Orange was kill'd, and they were in 
danger of being over run, ſhe took them more 
openly into her Protection; and by the Manifeſt; 
which | have in my Hands, ſhe publiſh'd the 
Grounds upon which ſhe proceeded. She laid 
down tnis for a Foundation, That there had been 
an ancient League not only between the Crown of 
Tineland, and the Princes of the Netherlands, 
but between the Subjects of both Countries, un- 
der their Seals interchangeably, for all friendly 
Offices. | 

Upon King James's coming to the Crown, the 
firſt Negotiation was for a Peace between Spain 
and the United Provinces, which laſted ſeveral 
Years. The States inſiſted on a Preliminary, 
That they ſhould be acknowledged Free, So- 
verereign and independent States; the $4127 
would not yield to this, nor would the States re- 
cede from it. Some here in Zneland began to 
ſay, They were form'd in Rebellion, and ought 
not to carry their Pretenfions too far. Upon that, 
King James ſuffer'd a Convocation to meet; and 
a Book of Canons, with relation to the ſupreme 
Authority, was prepar'd ; in which, tho' the Au— 
thority of the Prince, even when he becomes a 
Tyrant, is carried very far ; yet the Caſe of the 
Maccabees is ſtated ; and it was determined, That 


when a new Government, tho' begun in a Revolt, 


is come to a thorough Sertlement, it may be own'd 


as Lawful. King James, who was jealous enough 


of the regal Authority, yet did not like their 
carrying theſe Matters ſo far. He order'd the 
whole Matter to be let fall ſo entirely, that there 


is not a Word of it in the Books of Convocation: 
But 
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But Archbiſhop Sancroſt found this Collection of 
Canons at Durham under Dr. Overhall's Hand, 


which he copied out, and licenced the Book a 


| few Days before he fell under his Suſpenſion. 1 


ſoon ſaw that it had a Relation to the Affairs in 
Holland ; for the Dutch delighted to compare 
their firſt Beginnings to thoſe of the Fees in An- 


ioc heiss Time. They compared King Philip to 
' Antiochus Epiphanes, and the Prince of Orange 


to T1das Maccabers : But I ſau much clearer in- 


to the Matter by an Original Letter of King 
James, which a worthy Gentleman ſent me. 1 
knew his Hand well, the Letter is in Print ; but 
I will read the Particulars out of it. 


It is direc- 


ted to Dr. Abbor, afterwards Archbiſhop of Can- 


- terbury. It begun with cenſuring ſome Poſitions 


concerning a King in Poſſeſſion, the ſame with 


our modern Term of a King de facto. He goes 
on in theſe Words, My Reaſon of calling you to- 
| cether, was to give your Fudgment, how far a 


Chriſtian, and a Proteſtant King, may concur to 
0 * 


ſſliſt his Neighbours to ſhake off their Obedience 
to heir own Sovercign, upon the Account of Op- 
 prefſuon, Tyranny, or what elſe pou like to name it. 
In he late Queen's Time, this Kingdom was very 
free in aſſiſting the Hollanders both with Arms 


and Advice; and none of your Coat cver told 


| me, that any ſernpled about it in her Reign. Up- 


on my coming to England, you may know it came 
from ſome of your ſelves to raiſe Scrnples about 


this Matter; yet I never took any Notice of 


theſe Scruples, till the Affairs of Spain and Hol- 
land forced me to it. I call'd my Clergy together, 


10 ſatisfy not ſo uch me, as the World about 


uw, of the Fuſtneſs of my owning the Hollanders 


at this Time. This T needed not to have done, and 


you have forced me to ſay, I wiſh I had not. He 
reflects on thoſe who had a great Averſion to the 
Notion of God's being the Author of Sin, which 
plainly points at Dr. Overall, who was the firſt 
Man of Note among us, that oppoſed the Calvi- 
its Doctrine of Predeſtination ; yet he ſays, 
They had gone to the Threſhold of it, by Hie, 
11 


110 


Page 652. 


The Trial of Henry Sacheverell, D.. 


That wen Tyranny was God's Authority, ant 
(herld be reverencecd as ſuch. He concludes, Tes 
vere cg Tools, aud that therefere they ere 
ro let them reſt. Here is a full Account of King 
aines's Thoughts of this Matter, which was then 
the chief Subject of Piſcourſe all Euroße over, 
He had Twelve Years before this, ſhewed on an 
eminent Occaſion, that he owned the States, when 
he invited them in the Year 1593. to Chriſten 
his Eldeit Son, Prince Hleuny. They were ſenſible 
of the great Honour done them by it; and tho 
they were then but Low, they ſent an Embaſſy, 


with a noble Preſent of Gold Plate, to aſſiſt on 


that Occafion. This Nevortation {tuck for ſevera 
Years, the Spamards refuſing to own them in Ex. 
preſs Words: The Temper found was, they were 
treated with (7477971274) as with Free States; and 
the Matter went no further at that time, than x 
Truce for ſome Years, which was concluded in 
the Year 1609. This lets us fee, That the Words 
in King Zames's Speech that Year to his Parlia- 
ment, were not chance Words that fell careleſs) 
from him, AI King leaves to be a Kine, and deve: 
ncrates into a Tyrant, as foon ns he leaves off ti 
govern by Law: In which caſe the King's Con. 
ſcicuce may ſpeak to him, as the poor Woman ti 
Philip of Macedon, Either govern by Lax, oi 
ceaſe to be a Ning. 

My Lords, You ſee how this Matter ſtood du- 
ring King James's Reign. In the firſt Year of 


King Charles's Reign, Grotins's Book dee Fire 


Belli & Pacis, was publiſhed at Paris, dedi- 
cated to the King of France, while France was 
under the Adminiſtration of the wiſeſt and moi 
Jealous Miniſter of the laſt Age, Cardinal Riche- 
lieu. In that Book, in which he aflerts the 
Rights of Princes, with great Zeal, yet he enu- 
merates many Caſes, in which it is Lawful to re- 
fiſt, particularly that of a total Subverſion : And 
that Book is now all Europe over in the higheſt 
Reputation of any Book that the Modern Ages 
have produc'd. In the beginning of King Charles“ 
Reign, a War broke out in France, againſt the 
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Proteſtants; upon which he ſent over Ambaſla- 
dors, by whoſe Mediation a Peace was concluded ; 
but that being ill kept, the War broke out again; 
and the King thought himſelf bound by his Me- 
diation to protect the Proteſtants. So in the Se- 
cond Seſſion of the Parliament, 1621. in the De- 
mand of a Supply that the Lord Keeper Coventry 
made in the King's Name, theſe Words are to be 
found, France 7s ſway'd by the Popiſh Faction; 
and tho by his Majeſty's Mediation, there were 
Articles of Agreement between that King and 
his Subjects, that Treaty had been broke, and 
thoſe of the Reformed Religion will be ruined 
without preſenr Help. Upon this the Commons 
petitioned the King for a Faſt, and deſired the 
Concurrence of the Lords, who join'd with them 
in it. The King granted it, and an Office was 
compos'd ſuitable to the Occaſion ; in which, a- 


mong other Devotions, the Nation was directed 
| to pray for all thoſe, who here or clſewhere were 
ting God's Battles and Defending his Altars. 
' Thus the whole Body of the Legiſlature did con- 
| cur for a Faſt for that, which, if this Doctrine is 
| true, was no better than Rebellion; and yet the 
whole Nation, Clergy and Laity, were requir'd to 


pray for Succeſs in it. 
But to complete this View of the Doctrine of 


our Church, it is to be conſider'd, That when a 


Year before this, while the Loan or Benevolence 
were carried on, ſome officious Divines made uſe 


of thoſe Expreſſions of Kings having their Power 


from God, as importing an Authority of a Na- 


ture ſuperiour to the Laws of the Land. One of 
theſe, Dr. Manwaring, was Impeached, and had 
a ſevere Sentence paſſed on him for it. So I have 
now made it out, beyond, I hope, the Poſſibility of 
Contradiction, that tor Seventy Years together, 
from 1558, to 1628, the Lawfulneſs of Self-de- 
tence in the Caſe of illegal and violent Cruelty, 
was the publick and conſtant Doctrine of this 
Church. 

Theſe were the beſt and happieſt Times of our 
Church, as is often rep-eted by the Earl of Cla- 
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rendon: From theſe we ought to take the Stan- 
dard of our Doctrine. | 
go next to ſhew what was the common 
Doctrine for the next Sixty Years, from 1628, 
to 1688. I mult yield up the firſt twelve Years : 
For upon the unhappy Miſunderſtand ing between 
the King and that Parliament, there was a long 
Diſcontinuance of Parliaments, then the lately 
condemned Doctrine was again in Vogue; and 


nothing was ſo much heard of, as the Law of Go. 


vernment that was from God, antecedent to all 
Human Laws: Out of this ſprung illegal Impri- 
priſonments, illegal Monopolies, ſevere Proceed- 
ings inthe Star-Chamber, but above all, the Ship- 
Money. Theſe things put the Nation in an 
Univerſal Niſ-jointing and Feebleneſs. And when 
an unavoidable Neceſſity forced that King to call 
a Parliament, the fatal Effects of thoſe Counſels 
broke out terribly. I-know many fancy, that the 
War is to be charged on the Principles of Selt- 
defence: They are much miſtaken. I had occa- 
fion to ſee a great way into the Secret of that 
time, when I examin'd the Papers relating to the 
two Dukes of Hamilton. I knew a great deal 
more ſince from two Perſons of unqueſtionable 
Integrity, who knew the Secrets of that time, 
the Lord Hollis, and Sir Harbottle Grimſtoue; 
but all receiv'd a full Confirmation, when J found 
it agreed perfectly with the noble Account given 
by the Earl of Clarendon. 

No body dreamt of a War, nor had they any 
Principles leading to it. But there was an un- 
happy Train of Accidents that hindred Matters 
from being brought to a Settlement, even while 
the King was granting all they could defire. 
Stories were carried by Perſons about both the 
King and Qucen, of Words let fall, that made 
them conclude, there were ſtill ill Deſigns on 
Foot, againſt the Laws that were then paſſed. 
But that which brought all to a Criſis, was the 
Diſcovery of a Negotiation, to engage the Army 
to declare againit the Parliament. Whoſoever 
compares the Depoſiticns in Reaſhærorth, with 
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the Account given of that Matter by the Earl of 
Clarendon, will fee there is a great deal more in 
the one, than the other is willing to believe ; 
tho' he acknowledges they had both Goring's 
Evidence, and Piercy's Letter wich them. I 
will not take it upon me to determine, whether 
they believ'd too much, or the Earl of Clarendon 
too little. | 

Thus the true Occafion of the War, was a Jea- 


| louſy, that a Conduct of 15 Years had given too 


much ground for; and that was ſtill unhappily 
kept up, by a fatal Train of Errors in every ſtep 
that was made. The great Concuſſion that the 
War gave the Nation, and the barbarous Effuſion 
of ſo much Blood, eſpecially of the Royal Blood 


of that Bleſſed KING, had at laſt a happy, 


tho' a late Concluſion in the Reſtoration : And it's 
no wonder, if ſuch a Series of Tragical Events, 


| begot a General Horror at the Occafion of them. 


But then it was, that had it not been for the 
Firmneſs of the Earl of Clarendon to his Engliſh 
Principles, the Liberties of the Nation had been 
deliver'd up. 

It is to his Memory, that we owe our being a 
free People ; for he with his two great Friends, 
the Duke of Ormond, and the Earl of Southamp- 


| tor, check'd the Forwardneſs of ſome who were 


defirous to load the Crown with Prerogative and 
Revenue. He ſtopt all this, which being after- 
wards od iouſly repreſented, brought on him that 
great and laſting, but honourable Diſgrace. The 
Earl of Southampton, whoſe Death went a little 
before his Fall, and perhaps haſten'd it the ſooner, 
ſaid to many about him, that he was a true Pro- 
teſtant, and an honeſt Hugliſhmam; and that the 
Nation would feel the Effects of his being re- 
moved, whenſoever it might happen, 

That Lord, in the great Settlement after the 
Reſtoration, would carry things no farther than 
to repeal what had been extorted by the Tu- 
mults ; and in the matter of the Militia- Act, and 
the Oaths relating to it, all was more cautiouſly 
worded than is commenly underſtood. 'To the 
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Word Commiſſeon'd by the Kine, ſome indeed 
moved, that the Word /:a:vjr!/y might be added, 
to make all plain. This was preſs'd in the Houſe 
of Commons by YVarghan, afterward Lord Chief 
Juſtice of the Common-Pleas. The Attorney 
General, afterwards Lord Chancellor Noztzngham, 
an{wer'd, That was not neceſſary, for the Word 
Commiſſion imported it; fince, if it was not Law- 
fully iflusd out, to Lawful Perſons, and for a 


Lawful Reafon, it was no Cormm//ron ; and the 


whole Houſe ailented to this: Yer in the Houſe 
of Lords, the ſame Word Lawf/illy was preſſed 
to be added by the Earl of Sorrbamprom, who 
was an{wer'd by the | L x 
purpoſe with what had been faid in the Houſe of 
Commons. He indced inſiſted to have the Word 
added, becauſe it would clear all Difficultięs with 
many, who not having heard of the Senſe given 
in both Houſes, might. fancy, that any ſort of 
Commiſion being granted, it would not be Law- 
ful to reſiſt it. He did not prevail; for it was 
ſaid, That this Explanation being the Serſc of 
both Houſes, it would be ſoon ſpread and known 
over the Nation. In this Senſe, it is certain, that 
it is not lawful to take Arms againſt any ſo com- 
miſſion'd by the King; for that were to take 
Commiſſion in the Exe- 


f 
_ 


Doctrine of Now-Reſiſtanco was preach'd and 

preſs'd with more than ordinary Warmth, and 
without any Exceptions; yet ſomes £111] kept theſe 
in view: So did both Dr. Fallener and myſelf. 

I found the ill Effects that the carrying this 
Matter ſo far, had on the Mind of that unfortu- 
nate Prince, King James; for in the Year 1673, 
when he was pleas'd to admit me to much free 

enveriation with him, among many other things, 
told him, it was impoſſible for him to reign in 
quiet in this Nation, being of that Religion: 
He anſwer'd me quick, Does not the Church of 
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England maintain the Doctrine of No- N Hſtancs 
and Paſſive Obedience? J begg'd of him not to 
depend on that; for there was a Diſtinction in 
that matter, that would be found out when Men 
thought they needed it. I now come to tell your 
Lordſhips, how right J judged. --------- 

It is true, they paſs'd a very pompous Decree 
at Oxford 1683. but you ſhall hear how long they 
food to it. In Summer, 1686, the Prince of 
Orange was pleas'd to receive me into his Ser- 
vice with a particular Confidence. Soon after 
the Ecclefiaſtical Commiſſion was ſet up, and 
upon {ome Proceedings before that Board, he was 
detir'd from Huglaud to break with King James 
upon that Head. I oppoſed this, and ſaid, I was 
convinced, that Commiſſion was againſt Law, 
and would have ill Effects, but it did not ſtrike 
at the Whole. This was more warmly preſſed 
upon the Proceedings againſt Magdalen College. 
| ſtill ſtood to my Ground; and told both Prince 
and Princeſs, That if a Breach ſhould follow on 
theſe Matters, I could not ſerve. When indeed 
the Declaration was publiſh'd a ſecond time, 
with a Reſolution to have it carried thro'; and 
that many Laws were diſpenſed with at pleaſure z 
and Perſons who were under legal Diſabilities, 
were made Judges, Sheriſts and Magiitrates z all 
whoſe Actings were ſo many Nullities : Then I 
thought here was a total Subverſion of our Con- 
ſtitution; which from being a Legal one, was 
made precarious, ſubſect to mere Will and Plea- 
ſure, So 1 was rcady to ſerve in the Revolu- 
tion, | 

Some Days after we came to Ereter, Sir Ed- 
ward Seymour came thither, and he preſently ſent 
for me: When I came to him, he asked me 
Why were we a Rope of Sand, and had not an 
Aſſociation? I ſaid, Becauſe we had not yet a 
Man of his Weight to begin the Motion: He 
faid, if we had not one by to Morrow, he Would 
leave us before Night. I preſently ſaw a Noble 
Duke, nowin my Eye, and acquainted him with 
this; He went to the Prince, who approving of 
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it, an Aſſociation was prepar'd, and laid on the 
Table next Morning; and was after that ſigned by 
all who came to wait on the Prince. Three Days 
after we let F'xercr, a Head of a College came to 
the Prince, to invite him to come to Oxford, 
aſſuring him, that the Univerſity would declare 
for him. He went as near it as Hhinadon, but 
then the ſudden Turn of Affairs at Tondo obliging 
him to haſte up, the Aſſociation was ſent thither, 
and was ſigned by the Heads of the Colleges, and 
many others there ; ſom? doing it in a particular 
Warrith of Expreſſion, and faying, That their 
Hearts as well as their Hands went with it. Upon 
what Diſappointments or other Views, I cannot 
tell, this Contradiction to their famed Decree, five 
Vears aſter it was made, ſeem'd to take another 
Turn back to it again; and the Notion of a King 
e facto, which is but a ſofter Word for an Uſurper, 
came in Vogue. 

The Parliament, to prevent the ill Effects of 
that, ſtudicd to ſecure the Government, Firſt, by 
an Afociation, and then by an Abjuration. I, 
who was always againit every thing that might 
break in upon Conſcience, was for making theſe 
only voluntary; but they were Enacted, and they 
were generally taken. A Noble Lord on the 
Earls Bench, procur'd me the Sight of a Letter, 
that went about to perſuade the raking the Ab- 
juration, that he had from a Place where he be- 
lieved it had its Effect; where I found this Di- 
ſtinction, that the Abjuring any Right whatſoever 
that the Pretender might claim, was only meant 
of a Legal Right, and that it had no relation to 
ZBirth-Right, or to Divine Right. This agreed 
with a Report that went then current, that a Per. 
ſon, in a great Volt, ſent a Meſſage to an Honour: 
able Gentleman, who would not take the /Abju- 
ration, that it he had an half Hour's Diſcourſe 
with him, he doubtcd not to be able to convince 
him, that he might take the Abjuration, without 
departing from any of his Principles. Towards 


the End of the lait Reign, a bold Attempt was 


made on the King's Supremacy, by an Incendiary, 


who 
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who is ſuppoſed to have no ſmall Share in this 
Matter now before your Lordſhips: But the At- 
tack on the Supremacy being liable to a Premmu- 
„ire, it was turn'd with much Malice, and ma- 
nag'd with great Prevarication, againſt the Bi- 
ſhops, who adhered firmly to their Duty to the 
King. How great a Disjointing that has brought 
on this Church, is too viſible all the Nation over; 
and it tends to carry on the wicked Deſign of di- 
ttrating the Church, and undermining the Go- 
vernment. | 

By the time the Queen was on the Throne, or 
ſoon after, the Rehearſal began to be ſpread over 
the Nation, two of them a Weck, which conti- 
nu'd for ſeveral Years together, to be publiſh'd 
without Check or Controul. It was all thro' one 
Argument againſt the Queen's Right to the 
Crown: That, tbo' it was diverſified with Inci- 
dents and Digreſſions, was kept always in view. 
The Clergy were in many Places drawa into Sub- 
{criptions for this Paper. This look'd like a Ne- 
ſign long conniv'd ar, to have the Queen's Title 
urdermin'd: Beſides this, we had a ſwarm of 
Pamphlets every Year to the ſame Purpole, and, 
as was believed, writ by the ſame Hand. One 


ſold at the Door of the Houſe, with the Title ot 


King Milliam's Exorbitaut Grants, did plainly 
call him an Uſurper: and ſtarting aa Objection 
againſt the Queen's poſſoſſing the Ihrone, gave 
it this Anſwer, That ſhe did well to k2ep it till 
ſhe could deliver it up to the righteous Heir. At 
that time there was quick Proſecution of a Paper 
publiſh'd, with the Title of Te Shorteſt Way 
with the Diffenters; and upon that, I brought 


that Pamphlet to a great Miniſter, and offer'd to 


ſhew him this Paſſage in it, to ſee if there ſhould 


be a Proſecution of this order'd. He turn'd from 


me; ſo whether he heard me or not, | cannot 
tell: I am ſure, if he ſays he did not, I will be- 
lieve him. No Proſecution follow'd, and the Re- 
hearſal went on. The Clergy in many Places, met 
at a Coftee-Houſe on $:71r4ays, to read the Re- 
hearſals of the Week, which had very ill Effects 
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in moſt Places, I know it may be ſaid, That the 
Queen's Learned Council ought to have look'd 
after theſe things: But we all know, that the 
Ilay till they receive Orders from the Miniſtry, 
The Courſe of that Treaſonable Paper has been 
now for ſome time ſtopt, ſo we ſee there is ſome 
Change in the Miniſtry. 

But to compleat the Infolence of the Enemies 
of the Queen and of the Protefiant Succeſſion, 
they had the Impudence to give it out; That the 
(Queen ſecretly favour'd them. And as this, we 
all know, has been long whiſper'd about amen 
us, ſo it was more boldly given out in Scotland ; 
which oblig'd one of the Queen's Miniſters in 
that Parliament, in a Speech that was printed, to 
contradict this treaſonable and diſhonourable Sug- 
geſtion, That as ſome Divines would have it, that 
there was in God a Secret as well as a reveal'd 
Will, and that theſe might be contrary to one a- 
nother; ſo they would faſten an Imputa tion on 
the Queen, that while ſhe reveal'd her Will one 
way, ſhe had a ſecret Will another way ; which 
he ſolemnly affirmed to be falſe, and highly inju- 
rous to the Queen. | 

While the Pamphlets and theſe Reports were 
thus {et about, Mr. Hoadly thought that it became 
him to aſſert the Queen's Title, by juſtifying the 


Revolution, out of which it riſes. But what an 


Outcry was rais'd on this, that one durſt diſturb 


the Progreſs of a wicked Opinion, that was vifi- 
bly defign'd to overturn the Government : And 
yet he aſſerted nothing, but what the Counſel 
for the Priſoner did all fully and plainly own, 
That in the Cafes of extreme Neceflity, an Ex- 
ception to the Doctrine was to be admitted, and 
that that was the Caſe at the Revolution. 

But as theſe Notions have been long let run a- 
mong us, ſo they have appeared in a moſt violent 
and unguarded Manner, ever fince the Attewpt 
of the Pretender; and more of late, ſince the Pre- 
liminaries upon the Overtures for a Peace, ſeem 
to extinguiſh their Hopes. What Sermons on this 
Head arc preach'd in this City, at Aſſizes, at 
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Path, and at many Cathedrals? Furious Men fit 
themſelves with ſome hot Sermons, which they 
carry about from Place rc Place, to poiſon the 
Nation. This has nut only the viſible Effect de- 
ſigned by it, of ſhaking many in their Allegiance 
to the Queen, and in their adhering to the Pro- 
teſtant Succeſſion ; but it has a curſed Effect on 
many others, on whom this their Deſign does no: 
{ucceed. 

I am very ſenfible there is a great deal of Im- 
piety and Infidelity now ſpread thro' the Nation: 
This gives every good Mind all poſſible Horror; 
but I muſt tell your Lordſhips, on what a great 
Part of it is founded: for fince my Converſation 
with Vilmot, Earl of Rocheſter, | have had many 
Occaſions to diſcourſe with Perſons tainted with 
thoſe wicked Principles; and I do affirm ir, that 
the greateſt Prejudice theſe Perſons have at Reli- 
gion, at the Clergy, and at the publick Worſhip 
of God, is this, that they ſay, They ſce Clergy- 
men take Oaths, and uſe all Prayers, both er- 
dinary and extraordinary, tor the Government, 
and yet in their Actings and Diſcourſes, and of 
late in their Sermons, they ſhew viſibly that they 
look another Way: From whence they conclude, 
They are a mercenary Sort of People without 
Conſcience. | 

I hope there are not many that are ſo corrupted 
and ſo ſcandalous: I am ſure I know a great many 
that are far otherwiſe, who preach, ipeak and 
act as they ſwear and pray; but thoſe who act 
in another way, are noiſy and impudent, and ſo 
bring an [mputation on the whole Body. And un- 
leſs an effectual Stop is put to this Niſtemper, it 
is not poſſible to foreſee all the ill Conſequences 
that may follow upon it. 

[ have, I am atraid, wearicd your Lordſhips; 
but IJ thought it was neceſſary, once for all, to 
enlarge copiouſly on this Argument. And now to 
come cloſe to the Article, and the Sermon, for 1 
meddle not at all with the Perſon of the Man, what- 
ever general Expreſſions might very well have 
been uſed, in ſetting forth Pafſrve Obedience and 
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Non Reſtſtance before the Revolution; becauſe 
odious Caſes ought not to be ſuppoſed, and there- 
fore are not to be named, yet ſince Reſiſtance was 
uſed in the Revolution, and that the late King in- 
vited all the Subjects to join with him, which 
was in them certainly Refiitance ; and fince the 
Lawfulneſs of the Revolution is fo much controvert- 
ed, the condemning all Rejiſtance in ſuch crude 
and general Terms, is certainly a condemning the 
Netolition. And this is further aggravated from 
thoſe Limitations on our Obedience, in an Act 
paſt ſoon after the Revolution, by which, in Caſe 
our Princes turn Papiſts, or marry Papiſts, the 


Subjects are in expreſs Words diſcharg'd from 
their Allegiance to them. Certainly this puts an 


End to the Notion of Now Re/tſtance in any Caſe, 
or on any Pretence whatſoever. For theſe Rea- 


ſons, I think the firſt Article of this Impeach- 


ment, is both well grounded, and fully made out. 


The Biſhop of Oxford's Speech in the Horſe of 
Loras, on the firſt Article of the Impeach- 
ment of Dr. Henry Sacheverell. 


My Lok ps, | 
Ome of this Bench are neceſſarily call'd up, 
— by Words which fell from the Noble Lord 
who ſpake third in this Debate, who was 
pleas'd to mention among other ſtrange Things, 
Biſhops votius contrary to their Doftrines. The 


Opinions of ſeveral of the Reverend Prelates 


have been read before your Lordſhips in Weſtmin- 


ſter-Hall: They were firſt quoted by the Counſel 


for the Defendant, and by their Order read in 


ſuch a partial and unfair manner, that if I may be 


allow'd to ule any other Author after the ſame 
Way, to take a naked Prop»fition out of his Book, 
and not conſider the Coherence or Dependance of 
the Words, how it may be explain'd or limited 
in other Places, to read juſt ſo far as may ſerve my 
Purpoſe, and ſtop when any thing follows that 
may ſer the Matter in a juſt Light, I dare under- 
take to make any Author {peak on which-ever fide 
of the (Queſtion I pleaſe, But 
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But the Managers for the Honourable Houſe 
of Commons did Juſtice to thoſe Reverend Pre- 
lates, by obliging the Clerk to read other Paſſages 
in their Books, which clearly explain'd their Opi- 
nions; and ſo the only Purpoſe that was eventually 


ſerv'd by producing thoſe Quotations, was that 


which, I fear, was not intended; the vindicating 
thoſe Reverend Prelates from the uncharitable 
Imputation of having aſſerted a Doctrine in their 
Writings, which they had contradicted by their 
Practices, in relation to the Revolution, and the 
Government founded upon it. 

hope to be able to reconcile the Vote which 
{ ſhall give, with the Opinion which I have always 
been of, and which having not been produced 
below, I ſtand up to give it your Lord ſhips here; 
being far from cenſuring, far from entertaining the 
leaſt diſreſpectful Thought of any that ſhall differ 
in Opinion from me. 

I own the Subject now in debate, is a matter 
of great Conſequence, and of great Nicety and 
Tenderneſs ; and that he, who ſhould preſume 
to entertain your Lordſhips upon it, ought to be 


better quality'd, and better prepar'd than I am in 


other Reſpects; but I will give place to none in 
thoſe that follow, og. in delivering myſelf with 
that Reſpect and Deference which is due to this 
Houſe, that humble Ditidence which becomes a 
juſt Conſciouſneſs of my own Weakneſs, and that 
Plainneſs and Sincerity which becomes that Cha- 


racter, which however unworthy of it, I have the 


Honour to bear; and then I am ſure may depend 
upon your Lordſhips known Candor, Honour and 
Juſtice, that if any thing ſhould fall from me leſs 
correct, or leis guarded than it ought to be, it 
ſhall receive the moſt favourable Conſtruction that 
it is capable of. 


Before I deliver my Opinion, I beg leave briefly | 


to ſtate the Queſtion ; and in order to that, to lay 
down two Premiſes. 

1. Thar Government in general, was in its 
Original Inſtitution, deſign'd for the Good of the 
whole Body. Men were not form'd into n, 

only 
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we mult obey and be ſubject, nor do they neceſſa- 
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only to be Subjects of the Arbitrary Wills, the 
{flaviſh Inſtruments in the gratitying the ambitious 
or other corrupt Deſigns, of any one or more 
Men ; but for the Satety and Profperity of the 
whole Community. 

2. That in the Holy Scriptures (as far as I can 
find) there is no Specification of any one particu- 
lar Form of Government to which all Nations and 
Bodies of Men, in all Times and Places ought to 
be ſubje& ; nor are there any ſuch exact Accounts 
of the Extent of the Power of the Governor, or 
Obedierce and Submiſſion of the Governed, as 


can reach to all Caſes that may poſſibly happen. 


There are many general Precepts requiring the 
Obedience and Submiſſion of Subjects to their 
Governors: Let cvery Son! be ſubject to the 


Higher Potters: Yo! wiſt needs be ſubjeCt not 


only for Wrath, but glſo for Conſeience: ſale: He 
that reſiſts, raſiſts the Ordinauce of God : And 
ſubmit yourſelves to every hui Conſtitution for 
he Lord's Sake, &c. | 

But yet theſe Scriptures do not tell us how far 

1 

rily imply that there can never be any Caſes 
wherein we may not obey and not be ſubject, 
but reſiſt; becauſe there are other Places in Scrip- 


ture, where other Dutics arc requir'd in Terms 


as large and general as theſe, nay in univerſal 
Terms, which yet muſt admit of Exceptions. 
Some of the molt zealous Cont:nders for the 
abſolute Power of the Prince, and unconditional 
Submiſſion of the Subject, found themſelves very 
much upon the fifth Commandment, 7129727 thy 
Father and Mother, which they expound as com- 
prehending political as well as natural Parents; 
and I do not gain ſay it: But then pray, my 
Lords, let us ſee in what Terms the Duty ot 
Children to their natural Parents is requir'd in 
Scripture : Children, ſays the Apoſtle, obey your 
Parents in all Thins. This Expreſſion is f. urely 


univerſal enough; and from hence, according t 
ſome Mens Reaſoning, it muſt follow, if Chil- 


dren muſt obey their Parents in all things, then 
they may reſiſt in none. But 
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But will any body fay, that notwithſtanding 
the Univerſality of this Precept, there may not 
be ſome Exceptions and Limitations underſtood, 
both as to the active and paſlive Part of the 
Child's Obedience? As to the active, no one 
will deny, but the Command mult be reſtrain'd 
to Licita & Honeſta; they are not to obey in all 
things abſolutely, but in all things that are lawful 
and honeſt. | | 

| do allow, that in all Governments whatſo- 
ever there is an abſolute Power lodg'd ſome- 
where, With us, as I humbly conceive, that 
Power is lodg'd in the Legiſlature; for which I 
have the Authority of a great Politician and 
Stateſman, Sir T homes Smith, who was Secretary 
of State to two Princes, King Edward VI. and 
Queen Fl:zaberh ; who in his Book, De Repub- 
lica Angl. a Book ſeen and allow'd, as is ſaid in 
the Title-Page, in that Chapter where he treats of 
our Parliaments, and the' Authority thereot, lays 
down this Aſſertion, The meſt highand abſolute 
Poster of the Realm of England conſifteth in 
* the Parliament.” And giving particular In- 
ſtances of that Power, among others, mentions 
this, © That the Parliament gives Forms of Suc- 
© ceſſeor; to the Crown. 

The cxecutive Power with us is lodg'd with 
the Prince; and I do readily allow, that the 
Prince ſo veſted with the executive Power, and 
all others lawfully commiſſion'd by him, acting 
according to their Commiſſion, and within thoſe 
Laws with the Execution whereof he and they 
are reſpeQively truſted, are irreſiſtible: The Per- 
fon of the Prince is always inviolable; no perſonal 
Faults in him; no Injuries to particular Perſons, 
where they can have no Redreſs by Law, as in 
ſeveral Caſes they may have; no general Male- 
Adminiſtration, whereby the Publick may be 
greatly hurt, can juſtify any forcible Reſiſtance 
of his Subjects; nor any thing elſe than a total 
Subverſion of the Conſtitution, 

But if in a legal Monarchy, where ſuch Laws 
have been enacted by common Conſent of _—__ 

an 
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and People, as are to be the Meaſures of his Go- 
vernment, as well as of their Obedience, that 
limit his Power, as well as ſecure their Rights 
and Properties, the Prince ſhall change this Form 
of Government into an abſolute Tyranny, ſet 
alide thoſe Laws, and ſet up an Arbitrary Will 
in the room of them. When the Caſe is plain, 


and when all Applications and Attempts of other 


Kinds prove unſucceſstul; if then the Nobles and 
Commons join together in defence of their an- 
tient Conititution, Goverament and Laws, I can- 
not call them Rebels. Allow me, my Lords, to 
lay before you a few things in maintenance of 
what I have advanced. And, 

1. I would humbly offer ſome Facts, which 1 
allow do not directly prove what I have ſaid 
to be true, but they do prove it to have been 
the Opinion of our Princes, Parliaments, Clergy 
and People, in the Reigas of thoſe three great 
Princes, Queen F!:24bcr/, King Zames and King 
Charles I. I mean the Affiſtances which thoſe 
Princes gave to the Subjects of other Countries 
that were reſiſting their reſpective Princes; and 
to enable them to do ſo, they had Subfidics given 
them in Parliament and Convocation - ------, and 
there were Prayers compos'd and uſed for the 
Succefs of their Arms. | 

Surely, my Lords, if thoſe Princes, Parlia- 
ments, Clergy and People, had been of Opinion, 
that the Reſiftance of Subjects againſt their 
Princes was in no caſo lawtui, but always damna- 
ble Rebellion; they would never by aiding and 
aſſiſting ſuch Rebels, have involv'd theraſelves in 


the Guilt, and expos'd themſelves to the dan- 


gerous Conſequences of ſuch a Sin. I mention 
not the particular Stories, becauſe they are better 
known to your Lordſhips tian to me, and becaule 
I doubt not but in the Courſe of this Nebate, ſome 
Lord or other will give a larger Account of them. 
But I cannot forbcear obſcrving ons thing relating 
to that Aſſiſtance, which that pious Prince, and now 
glorious Saint in Heaven King Charles I. gaveto 
the Rochellers, who were ſurely the Subjects a 
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the Kivg of France: He order'd a Faſt by Pro- 
clamation, and appointed a Form of Prayer to be 
drawn up for the imploring of God's Bleſſing. 
It is highly probable, that Biſhop Zavd had the 
great Hand in compoſing thoſe Prayers, he being 
then Biſhop of Lowdon, ard in great Favour, and 
the Archbiſhop of C:zrerbury, Abbot, at that time 
in Diſgrace. But whoever compos'd chem, I beg 


leave to read part of one of the Collects in that 


Office: O Zord God of Hoſts, that giveſt Victory 
* inthe Day of Battle, and Deliverance in the 
* Time of Trouble, We beſeech thee to ſtrensthen 
* the Hands, and encourage the Hearts of thy 
* Servants, in fighting thy Battles, and defending 
* thy Altars that are among us, and in all the 
* Reformed Churches.” It ſeems the Reformed 
Churches were thought to have God's Altars 
among them then, however they have been 
villity'd fince. But that which I would obſerve 
from this Paſſage is this, That neither that ex- 


ceilent King who commanded thoſe Prayers to be 


compoled, nor the Biſhops who compoſed them, 


vor the Clergy and People who uſed and join'd in 


them, could in ſo folemn a manner have recom-— 
mended thoſe Forces to the Divine Protection and 
Favour, and as ſuch as were fighting God's Hr. 
tles, if they had thought they were fighting again 
God in his Vice-gerent ; and as defending bis 
Altars, if they believ'd they were reſiſting his 
Ordinance. 

2. I could produce ſeveral Authorities in ſuppost 
of what I have laid down, but I ſhall mention 
but one: It is in a Book written profeſſodly on 
this Subject, and the Paſſage I ſhall quote comes 
home in Point to the matter in hand. The Book 
was written in Queen Eligabeth's Time ; every 
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one that is acquainted with the Hiſftory of her 


Reign, knows what Attempts were made by the 
Pope, and his Party againſt her Government 
and Life, by excommunicating, depoſing her, 
abſelving her Subjects from their Allegiance, by 
raiſing Tumults and Inſurrections, by Dagger, 
Poiſon, and what not, And 'tis certain, that 

| they 
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they were theſe wicked Practices of the Pope and 
his Followers, and the Doctrines by which they 
juitified them, that the Compilers of the Homi- 
lies, which were then made, and other Authors 
who then wrote about the Power of the Prince 
and the Duty of the Subject, had principally in 
their View. The Book I mean, is intitled, The 
true Difference between Chriſtion Sub jection and 
Unchriſtian Rebellion. It is written by way of 
Dialogue between a Chriſtian, whom the Author 
calls Theophilus, and a Jeſuit whom he calls Phz- 
lander. | beg leave to read a Quotation out of 
it. Theophilus the Chriſtian ſays, I buſy not my 
Self in other Mens Common-wen!ths as you (the 
Feſints) do, neither will Traſhly pronounce all that 
raſiſt to be Rebels: Caſes may fall out even 
in Chriſtian Kingdoms, where the People may 
plead their Right againſt their Prince, and not 
be charg d with Rebellion. Philander the Jeſuit 
asks, as when for Example? Theophilus the 
Chriſtian replies thus: If a Prince ſhould go a- 
bout to ſubjeFt his Kingdom to a Foreign Realm, 
or change the Form of the Commonwealth from 
Impery to Tyranny, or neglect the Laws eſta- 
bliſh'd by common Conſent of Prince aud People, 
20 exccnte his own Pleaſure. In theſe and other 
Caſes which might be named, if the Nobles aud 
Commons join together to defend their ancient and 
accuſiom'd Liberty. Regiment, and Laws, they 
may not well be accouuted Rebels. This Book is 


ſaid inthe Title Page, to have been peruſed and 


allow'd by publick Authority; was written by a 
great Man, Dr. Bilſon, then Warden of Wincheſter 
College ;  þ 2" at Oxford by the Univerſity 
Printer, and dedicated to Queen Hligabeth; and 
the Author was afterwards made Biſhop of Min- 
cheſter. I could offer many other Authorities, rot 
from :ialſe Sons, or perfidious Prelates of the 
Church, not from Men of factious and antimo- 


narchical Principles in relation to the State; but 


venerable Names, Ornaments to the Ages they 
lived in, and fuch as will be remembred with Ho- 
nour in ſucceeding ones: But I am ſuperceded in 


Pro- 
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producing, and your Lordſhips Trouble ſaved in 


hearing more particular Quotations to this pur- 
poſe, by what is yielded by a Reverend Divine 
of great Parts and Learning, far enough from 
the Suſpicion of being prejudiced againſt the 
Rights of Princes, or partial to thoſe of the 
People, I mean the Revererd Dean of Carliſie, 
who in a Latin Diſcourſe preach'd and printed in 
this Town upon the Duty of Snbiiffton, ſtating 
ſome Cafes of extreame Neceſſity, and putting 
the Queſiion, I hether it may not be lawful for 
the People in frcb Caſes to reſiſt? anſwers, Viri 
om & graves, &c. That good and judicious 
Men, Men that have taken great and uſeful 
* Pains in defending the Rights of Princes, and 
repreſſing popular Licence, have contended that 
{it is lawtul ;* He adds indeed, Whether they 
have done right or wrong, let others judge; and 
does not give his own Opinion. But fince he 
has granted, that ſuch Men as he has deſcribed, 
Men of Probity and Judgment, zealous Aſſertors 


of the Rights of Princes, and Repreſlors of popu- 


lar Licence, have contended that in Cafes of ex- 
treme Neceſſity it is lawtul for the People to 
deiend themſelves ; I may comfort my ſelf if I 
err in my Opinion, thatI err in good Company. 
But I humbly conceive I do nor err, and that, 

3. For this plain Reaſon, That if it be utterly 
unlawful to refit in any Caſe whatſoever, even 
that of a total Subverfion of the Conſtitution 
and Laws; then there is no Diſtinction of Go— 
vernments, of abſolute, I mean, and limited; 
of if there be a Diſtinction, it is a nominal. one, 
without any real Difference. For what Difterence 
is there between a Prince's governing arbitrarily 
without Law, and governing abitrarily againit 
Law? betwixt having no Laws at all, and having 
precarious Laws that depend intirely on the 
Will of the Prince, whether he will obſerve ons 
of them, or ſubvert them all; and if he docs, the 
People cannot help themſelves ? | | 

But, my Lords, I hope and believe that there 
isa real Diſtinction of Governments, and that the 

Subjects 
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Subjects of all Governments are not in the ſame 
wretched Condition that thoſe of France and 
Turkey are in. I hope we have not boaſted falſly 
or vainly of our own Form of Government, that 
we are bleſſed with a Conſtitution more happy 
than any other Nation in the World enjoys, that 
allows and ſecures as great, and (I had almoſt 
ſaid) God-like Powers and Prerogatives to the 
Crown, as any wiſe and good Prince can defire ; 
a Power. of doing every thing that is good, and 
nothing that is ill ; and at the ſame time ſecures 
moſt valuable Rights and Privileges to the 
People. | 

What wiſe or good Prince would not rather 
chuſe to reign over free Subjects, than tyrannize 


over Slaves ? To receive a willing chearful Obe- 
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dience, procceding from the Principles of Grati- 
tude, Love and Intereſt, as well as of Duty, ra- 
ther than a forced one, owing meerly to a Princi- 
ple of Fear, the Principle from whence the I. 
diaus worſhip the Evil Spirits? 

My Lords, ſuch a Frame of Government your 
Lordſhips have receiv'd from your Anceſtors ; 
and I hope and truſt, that in grateful] Reſpect to- 
their Memory, and in tender regard to your Poſte- 
rity, (I ſay nothing of ourſelves, my Lords; for 
as for us who have the Happinefs to live under 
the Government of the beſt of Princes that ever 
Heaven bleſs'd a Nation with ; for us, I ſay, were 
our Government as arbitrary as any in the Faſt, 


yet I ſhould think our Rights, Liberties and Pro- 


perties, and whatever is moſt dear and valuable to 
us, as ſafe it they depended entirely upon her 
Majeſty's gracious Will, as they are now they 
are ſecured to us by our Laws, or ſtronger 
Fences, (if they could be made) but I ſpeak in 
regard to thoſe that are to come after us; and | 
do hope and truſt, that as your Lord ſhips have 
receiv'd ſuch an ineftimable Treaſure from your 
Predeceflors, you will tranſmit it inviolable to 
your Poſterity. | 


| My 
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My Lords, I fear I tire you, but I muſt beg 


your Patience a little longer, while I expreſs my 


Surprize and Wonder that the Doctrine of Paſſive 
Goedience, and Non Reſiſtauce, in the unlimited 
Extent in which ſome explain it, is ſo diligently 
inculcated, and fo zcaloufly preſs'd at this Time. 

Paſ ive Obedience, I own, when truly tated, is 
a truly Chriſtian Duty; a perpetual Duty as to 


the Obligation, but occafional as to the Practice 
of it. Now Preachers do not uſually, neglecting 
| the preſſing of other Duties of more conſtant 


Practice, lay out their Time and Labour in filling 


both Pages of their Diſcourſes with earneſt Af 
| ſertions and violent Exhortations to the Practice 
of an occaſional Duty, unleſs they have ſome near 
| Proſpe&t of an Occaſion for the Exerciſe of it. 


And yet, my Lords, has this one Duty been of late 


more frequently and carneſtly aſſerted and urged 
both from Pulpit and Preſs, thamall the other Du- 


ties of Chriſtianity: Ard what Occaſion tor this 
A. View ? 

Can there be a Wretch ſo abandoned, fo lolt to 

all Senſe of Gratirude and every thing that is 

good, as to be capable ot admitting a Thought, 


| that our gracious Queen has done, is doing, or 


intending to do any thing, that may give her Sub- 


| jets occaſion for the Practice of this Duty? Has 


ſhe not ever ſince her happy Acceſſion to the 
Throne, poſtponed, ſacrificed her own Repoſe 


and Eaſe to the Quiet and Happineſs of her 
Subjects? Has ſhe not clearly ſhown that ſhe has 
nothing ſo much at Heart, as the Good and Pro- 
| ſperity of her People, the true Intereſt and Ho- 
| nour of her Kingdom, which ſhe has carried 
higher than any of her Royal Predeceſſors ever did 


before her? Has ſhe not approv'd herſelf a true 
Parent of her Political Children, by exerciſing as 


| prudent a Care of, and expreſiing on all Occaſions 


as tender an Indulgence to them, as any natural 


Parents ever did towards thcirs ? 


If then there be no Occaſion from the Conduct 


of our Prince, is there any Reaſon from the Be- 
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haviour of her People that may juſtify this extra- 
ordinary and otherwiſe unſeaſonable Zeal for 
this Doctrine? Do they (excepting ſuch as the 
Jealots for this Doctrine have excited to diſturb 
her peaceful Reign at Home, by rebellious and 
dangerous Tumults and Inſurrections) ſhew any 
Uneafineſs under her Majeſty's Government, or 
Inclinations to throw it off? Do they not bleſ: 
their glorious Queen and God for her? Do they 
not en all Occaſions expreſs their grateful Senſe 
of the many ineſtimable Bleſſings they enjoy 
thro' her Adminiſtration ? Do not they conſtant- 
ly offer up their devout Prayers to God for her 
long Life and happy Reign? Do they not wil 
lingly pay their Taxes tor the Support of her Go. 
vernment, cheerfully expend their Treaſure and 
Blood too in Defence of we-- 

What then can be ſaid for ſuch a Condud@, 
which can have no other natural Tendency than to 


create unreaſonable Jealouſies of her People in 


the Head of our Queen, and groundleſs Fears of 
their Queen in the Hearts of her People? Jea- 
louſies in the Queen, that her Subjects are inclina- 
ble to rebel againſt her, when the Clergy think it 
neceſſary thus to preſs theſe Reſtraints upon them: 
and Fears in the People, when their Paſtors arc 
ſo induſtriouſly preparing them for Sufferings. 
My Lords, I would not be thought to charge 
upon all that hold and aſſert this Doctrine, the 
Conſequences which I may with too much Reaſon 
charge upon ſome of them; I mean ſuch as do 
not allow her Majeſty's Title to the Crown, but 
refuſe to take the Oaths to ner, or join in Prayer 
for her, and have upon that Account form'd one 


of the moſt unaccountable Schiſms that ever was 


made in the Church. Some of theſe have en- 
gaged zcalouſly in aſſerting this Doctrine; and 
one of them in a Paper written in Vindication of 
it, has not been afraid to infinuate a Parallel be- 
tween the Caſe of Her Majeſty and the Preten- 
ger, and that of Athaliah and Jorſh. | 


Horrid 


and 
[1 of 
be- 


N- 


rid 


The Trial of Henry Sacheverell, D. D. 


Horrid Suggeſtion that would make one trem- 
ble! What do theſe Men mean ? Any Service to 
her Majeity 2 No: The Conſequences as to them 
are plain. If to reſiſt upon any Occaſion what- 
ever be unlawful, be Rebellion, damnible Re- 
bellion; then the Revolution was Rebellion, 
and all that were concern'd in it are involv'd in 
that Guilt 5 then we have continued in a Re- 
bellion ever fince ; then if we would avoid Dam- 
nation, we mult repent of that Sin; but there 


is no true Repentance without Reſtitution, and 


if there muſt be Reſtitution, they will tell you 
what that is. | 

| would charitably hope, that the unfortunate 
Perſon now in Judgment before vour Lordſhips, 
did not intend to carry Matters fo far: But I muſt 
ſay, his Doctrine as he has ſtated and managed 
it, under his Head of Falſe Brotherhood, with 
relation to the State, does give too great a Handle 
for thoſe that have ſuch Views, to improve what 
he has ſaid to their Purpoſes. 

The Council for him, have labour'd to defend 
him againſt the Charge in this Article, by pro- 
ducing a great many Quotations out of the Ho- 


\ milies, Statutes and Miritinas of Divines dead 


and living, wherein this Doctrine has been laid 
down generally. They all allow'd that Caſes of 
extreme Neceſſity were always excepted out of 
this general Doctrine; and that tho' the Excep- 
tion was not exprefled, yet it was always imply'd 
and they allow'd farther, that the Caſe of the 
Revolution was a Caſe of ſuch Neceflity : But 
how did they apply this to the Caſe of their 
Client? Thus: They faid, that thoſe Divines 
whom they had quoted, were never found fauit 
with for aſſerting the Doctrine in general Terms, 
not expreſſing but tacitly implying the Exception: 
Then they ask'd, Why ſhould the Doctor be charg'd 
for aſſerting the Doctrine in general Terms, 
as others had done, not expreſſing the Excep- 
tion which they had not expreſs'd ? Why ſhould 
not he be intitled to the favourble Conſtruction of 
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tacitly implying the Exception of Caſes of Ne- 
ceſſity, ſuch a Neceſſity as they allow'd juſtify'd 
the Revolution ? 2 

Indeed I ſhould have readily admitted the 
Plea, if the Doctor had done no more than bare- 
ly aſſerted the Doctrine in general Terms, and his 
only Fault had been that he had not expreſſed 


the Exception which he tacitly imply'd : But has 


* 


he done no mere than this? Has he not men- 
ticn'd the Caſe ot the Revolution, with no other 
View, as I can fee, than to expoſe it; not as an 
Exception out of his general Poſition, but an Ob- 
jection againſt it? Our Adverſaries, ſays he, that 
is, thoſe that oppoſe his general Doctrine, think 
they have us ſure, z.e. effectually confute that 
Doctrine, by objeQting the Revolution. This Ob- 
jection mult ſuppoſe that there was Reſiſtance at 
the Revolution; for to ſay that the general 
Doctrine, that it is not lawful in any Caſe to reſiſt, 
is not true, becauſe the Revolution was lawful, in 
which there was no Reſiſtance, would be a won- 
derful Objection indeed: I fay, Reſiſtance muſt 
be ſuppos'd in the Objection, to make Senſe of 
it. How then does he ſolve this Objection? Does 
he ſay the general Doctrine always implies an Ex- 
ception of Caſes of Neceſſity? That the Revo- 
lution was a Caſe of ſuch Neceſſity, and therefore 
that Neceſſity juſtify'd the Reſiſtance at the Re- 
volution? No, but by advancing a ſtrange Poſi- 
tion (which he proves by as ſtrange a Medium) 
viz. T hat there was no' Reſiſtance at the Revolu- 
tion: plainly implying, that it there was Reſiſt— 
ance at the Revolution, wkich every body knows 
there was, the Revolution ſtands condemned by 
his general Doctrine. So that I cannot ſee that 
his learned Council, who wanted neither Abilities 
nor Inclinations to {crve him, have at all defended 
him againſt the Charge in this Article. But this 
they have efiectually done, they have given up 


his genera! Doctrine, if it admits of no Excep- Þ 


tions; and thereby clear'd the Revolution and 
the neceſſary Means whereby it was brought a. 
| bout 
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bout, from thoſe black and odious Colours which 


he endeavour'd to caſt upon them. 

After all, I can truly appeal to my own Heart, 
and a greater than it, the Searcher of it, that | 
am not any ways prejudiced againſt the Perſon of 
the unhappy Priſoner, but rather in Favour of 


him, as I am of all Men in his ſuffering Circum- 
| ſtances, by a natural Tenderneſs (it may be a 


Weakneſs) but ſuch a one as I cannot help, which 
never ſuffers me, however obliged in Juſtice to it, 
to do a hard Thing to any one however deſerving 
it, without doing at the ſame time a hard Thing 
to myſelf: And if your Lordſhips ſhould be of 
Opinion in the Concluſion of this Trial, That the 
Commons have made good their Charge againit 
him, I am ſure I could come into as eaſy a Sen- 


| tence upon him as may be conſiſtent with the Ho- 


nour and Juſtice of your Proceedings, and with 


that which I take to be the chief End in all Pu- 
niſhments, not ſo much the hurting the Offender, 


as the preventing the like Offences, and hindring 


| others from committing them for the future. 


But fill, my Lords, there is ſurely a Tender- 
neſs and Compaſiton due to our Queen, our Coun- 


| try, and our Poſterity ; all which, I humbly ap- 


prehend, are highly concern'd in the Iſſue of this 


Affair. | 


If Clergymen may with Impunity publickly in 
their Sermons arraign and condemn the Revolu- 
tion: Beſides the Reflections they caſt upon all 


the worthy Patriots that were concern'd in that 


great Work, the Commonalty, Gentry, and 
Nobility, Lords upon every Bench in this 


* Houſe ; befides this, it mult ſhake, it muſt ſap 


the very Foundation of our preſent Eſtabliſhment, 
as it ſtands upon the Foot of the Revolution, and 


| utterly deſtroy our future Hopes in the Proteſtant 


Succeſſion, which is founded upon that Bottom 


| only. 


My Lords, I muſt humbly aſk Pardon for having 


} treſpaſs'd ſo long upon your Patience, and will 


conclude with this one Word, That in my Opi- 
| i By nien 
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nion, r4eſe Practiſings of Clergy-men (to uſe the 
Expreflion ot a great and eminent Prelate) in 


Stare Matters, are of that dangerous Tendency 


and Contequence, that if there be not ſome cffetn- 
al Stoß put to thaſe Praftiſings, theſe Prattiſiugs 
2, 1172 time, put ancyettunal Lud to our Conſti- 
22111072. N | 

The Commons had therefore Reaſon to bring 
this Matter in Judgment before your Lordſhips, 
and I think they bave fully made good their 
Charge in the firit Article of their Impeachment 


againſt Dr. Sacheverell. 


The Biſhop of Lincoln Specch in the Houſe of 
Lords, March the th, at the opening of the 
ſreond Article of the Tiapeachiment again 
Dr. Sacheverell. 

My Lok ps, 

T was the Misfortune of ſome of our Bench, 

that in the Proſecution of the foregoing Ar- 

ticle of this Impeachment, a Noble Lord, 
who ſpoke very early to that Point, was pleaſed 
not only to anticipate our Judgment in that Parti- 
cujar; but to do it with this pretty hard Reflec- 
tion, That in giving it, as he ſuppos'd we would, 
we ſhould vote contrary to our own Doctrine. It 
is dot improbable but that, in the Courſe of the 
preſent Debate, another Arrow may be drawn 
out of the fame * Quiver to ſhoot at us; and we 
may be told, that in defending of the f Tolera— 
tion granted by Law to the Diflenters, we ſhew 
ourſelves to be Apoſtates from our own Order. 

But from both theſe Imputations I am perſuaded 

both our Writings, and our Actions, will ſecure 

as in the Judgment of all indiffcrent Perſons. 
Fre Subſtance of this Second Article of the 

Impeachment, which your Lordſhips are now 

about to enter upon, is this: That Dy. Sache- 

verell 


3 


* S-e Dr. Sacheverell's Auſwer to the 1 Article of 


impeackment. His Speech, Fol. Pag. 23. 


Dr. SacheverelV'; Sermon at St. Paul's, Pag. 8. 
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«© verell 2% his Sermon doth ſuggeſt and maintain, 


© chat the Toleration granted by Law is unrea- 
© ſonable, and the Allowance of it unwarranta- 


© ble. That he is a Falſe Brother with relation 


% God, Religion, or the Church, who defends 


* Toleration, and Liberty of Conſcience. That 
| * Pucen Elizabeth was delnded by Archbiſhop 


* Grindal ro the Toleration of the Genevian Diß 


| © cipline: And that it is the Duty of ſuperior 


* Paſtors to thunder ont their Fecleſiaſtical Ana- 
© themas againſt Perſons entituled to the Benefit 
* of the Toleration ; and inſolently dares or de- 
fies, any Power on Earth to reverſe ſuch Sen- 
Heuces.“ This, my Lords, is the Sum of this 
art of the Commons Charge againit Dr. Sache- 
vo7cll, and | think the Managers have fully made 
t out; not by bare Intendments, by unneceſſary 
Implications, and forced Conſtructions ; not by 
piecing together broken Sentences, and conjoining 
of diſtant, and independent Paſlages (as he has 
unjuſtly complain'd; ) but by the plain Words, 
and neceſſary Meaning, of a very great part of his 
Diſcourſe. 

But before I trouble your Lordſhips with the 
Proof of this, give me leave, upon this Occa- 


ion (tho' it be no part of the Impeachment laid a- 


gainſt the Preacher) to obſerve to your Lord- 
ſkips what a ſtrange Account he has thought fit 
to publiſh of that other popular Engine, which, 
he ſays, has been made uſe of * to pull down the 
Church, and which he calls by the Name of Com- 
prehenſion. 

The Perſon who firſt concerted this ſuppoſed 
Deſign againſt our Church, was the late moſt 
Reverend Dr. Sancroſt, then Archbiſhop of Ca7- 
rerbury. The Time was towards the End of that 
unhappy Reign, of which ſo much was ſaid up- 
on the Occaſion of the foregoing Article. "Then, 
when we were in the height of our Labours, 

K. 4 | de- 
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defending the Church of England againſt the Af. 
ſults of Popery, and thought of nothing elle ; 
that Wiſe Prelate foreſecing ſome ſuch Revolution 
as ſoon after was happily brought about, began 
to confider how utterly unprepared they had been 
at the Reſtoration of King Charles II. to ſettle 
many things to the Advantage of the Church ; 
and what a happy Opportunity had been loſt for 
want of ſuch a previous Care, as he was there- 
tore defirous ſhould now be taken, for the better 
and more perfect Eſtabliſhment of it. It was 
viſible to all the Nation, that the more moderate 
Diſſenters were generally ſo well ſatisfied with 
that Stand which our Divines had made againſt 
Popcry, and the many unanſwerable Treatiſes 


they had publifli'd in Confutation of it, as to ex- 


preſs an unuſual Readineſs ro come in to us. And 
it was therefore thought worth the while, when 
they were deliberating about thoſe other Mat- 
ters, to conſider at the ſame time what might be 
done to gain them, without doing any Prejudice 
to ourſelves. | 

The Scheme was laid out, and the ſeveral 
Parts of it were committed, not only with the 
Approbation, but by the Direction of that Great 
Prelate, to ſuch of our Divines as were thought 
the moſt proper to be intruſted with it. His 
Grace took one Part to Himſelf: Another was 
committed to the then Pious and Reverend + Dean, 
afterwards a Biſhop, of our Church. The re- 
viewing of the daily Service of our Liturgy, and 
the Communion- Book, was referr'd to a ſelect 
Number of excellent Perſons, * two of which 
are at this time upon dur Bench: and I am ſure 
wil! bear Witneſs to the Truth of my Relation. 


Ihe Detign was, in ſhort, this: To improve, and, 


if poſhble, to enforce our Diſcipline ; to review, 


T7 Dr. Patrick, Biſhop of Ely. 
The Archbiſhop of 27 and Biſhop of E/. 


and 
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and enlarge our Liturgy ; by correcting of ſome 
things, by adding of others; and if it ſhould be 


thought adviſable by Authority, when this Mat- 


ter ſhould come to be legally confider'd, firſt in 
Convocation, then in Parliament, by leaving 


ſome few Ceremonies, confeſs'd to be indifferent 
in their Natures, as indifferent in their Uſage, 
ſo as not to be neceſſarily obſerv'd by thoſe who 


made a Scruple of them; till they ſhould be able 
to overcome either their Weakneſſes or Preju- 
dices, and be willing to comply with them. 

How far this good Deſign was not only known 
to, but approved of by, the other Fathers of our 
Church, that famous Petition, for which Seven 


of them were ſent to the To r, and which con- 


tributed ſo much to our Deliverance, may ſuffice 
to ſhew. Ihe Willingneſs there declared of 


| © coming to ſuch a Temper as ſhould be thonght fit 
| © 2oith the Diffenters, whe that Matter ſhould 


e conſider'd, and ſettled, in Parliament and 


| © Convocation; manifeſtly referr'd ro what was 
then known to ſeveral, if not all of the Sub- 
| {cribers, to have been at that very time under 


Deliberation. And that nothing more was in- 


| tended than I have beiore ſaid, is as evident from 
what was publickly declared in a Treatiſe pur- 
| polely written to recommend the Deſign, when 
| it was brought before the two Houſes of Parlia- 


ment, in the beginning of the late Reign; and 
Licenſed by the Authority of a Noble Peer, now 
preſent, who was at that time Secretary of State : 
In the very Beginning of which there is this re- 
markable Paſſage, which I ſhall beg leave to read 
to your Lordſhips : ** NO Alreration, that J 


* know of, 1s intended, but in things declared to 


* be alterable by the Church itſelf. And if Things 
* alterable be altered upon the Grounds of Pru- 


A Letter to a Member of Parliament in favour 
of the Bill for uniting Proteſtants. Licenſed by the 
Command of the Larl of Shrewsbury, April 1. 1689. 
Ja. Vernon. Pag. 2. 
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* dence and Charity; and Things defective be 
* ſupplied; aud Things abuſed be reſtored to their 
* proper Uſe; and Things of a more than ordi. 
* nary Compoſition, reviſed and improved; whilſt 
* the Doctrine, Government a4 Worſhip of the 
* Church remain intire, in all the ſubſtantial 
arts of them; wwe have all Reaſon to Believe 
* that this will be ſo far from injuring the 
* Church, that; on the contrary, it ſhall receive a 
very great Benefit by it. 

And now, my Lords, let any impartial Perſon 
conſider, what was there in ſuch a Deſign that 
could be juſtly efteem'd prejudicial to the Con- 
ſtitution of our Church? Wherein would our 
Canons have ſuffer'd, if thoſe already made, had 


been more irongly enforced ; and ſome new ones 


had been added, for the Reformation of Man- 


ners; for the better puniſhing of notorious Of- 
tenders; and to render our publick Diſcipline 
more ſtrict, and ſevere? This we have been 
wiſhing for, ever ſince the Reformation, What 
harm would it have done our Church had it now 
been effected? Or how would our excellent Li- 
turgy have been the worſe, if a few more doubt- 
ful Expreſſions had been changed for plainet 
and clearer ; and a Paſſage or two, which how- 
ever capable of a juſt Defenſe, yet in many 
Caſes ſeem harſh to ſome even of cur own Com 
munion, had either been wholly left at Liberty, 
in ſuch Caſes, to be omitted altogether ; or been 
ſo qualified as to remove all Exception againſt 
them in any Caſe. It ſuch Collects, as are not 


pet adapted to the Feſtivals, or Goſpels, to 


which they belong, had been made more full, 


and appoſite to both; if ſome of the occaſional 
Offices had been enlarged, and new ones ad- 


ded : If, for Example, there had been a greatet 


varicty of Prayers, Pſalms, and Leſſons appointed 


by Authority, inſtead of the Compoſitions of 


private Perions, now neceſſarily to be uſed, for 
the Viſitation of the Sick; and new Forms com- 
poſed for the Uſe of Priſoners for Debt or 

Crimes : 
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Crimes? For the greater Solemnity of receiving 
Proſelytes into our Church; of reconciling Pe- 
nitents to it; and of caſting notorious Offenders 
out of it. "Theſe were ſome of the main rhings 
that were then deſign'd. As for any Favour to 
the Diſſenters, none, that I know of, was in- 
tended, but what ſhould have been entirely con- 
ſiſtent with our own Conſtitution: And J hope 
it will not be thought any Crime for the Bit ops, 
and Clergy of our Church, to be willing to en- 
large its Communion, by any Methods which 
may be likely to gain others, and yet not injure 
our own Eſtabliſhment. 

| No ſooner were their late Majeſtics, of glo- 
rious M-mory, ſeated in their Thrones, but this 
Deſion was openly eſpouſed by them. A Com- 
mimon was iſſucd out, under the Great Seal of 
 E:zland, to a large Number of Biſhops and other 
eminent Divines, to meet together, and to con- 
ider of theſe Matters. What they did, having 
nor had the Honour to be one of them, I ſhall not 
prefume io ſay. This we know, that whatever 
they did, it was to have been carried on from 
them to the two Convocations of Canterbury and 
Pork: And after it mould have paſs'd their An- 
probations, it. was finally to have been laid betore 
the two Houſes of Parliament, and ſo to beve 
gone on to the Royal Aſſent. This, my Lords, 
was the Courſe thro' which all that was de— 
ſigned, or ſhould have been done in this matter, 
muſt have paſs'd; and I am perſuaded nothing 
very injurious to our Church's Welfare, will ever 
be able to paſs thro” all theſe. 


Having thus given your Lord ſhips a true Ac- 
count of that Deſign which Dr. Sacheverell men- 
tions under the Name of Comprehenſion, I 
doubt not but that your Lordſhips will now be 


amazed to hear, what a falſe and ſcandalous Re- 


port he has made of it. In the 15th Page of 
ais Sermon, he thus ſpeaks of it: The cronſt 


' Adverſarics of our Church, he ſays, were to be 
| | * 1c 
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let into her Bowels under the Holy Unmnbrage of 


Sous; who neither believed her Faith; own'd 
* her Miſſion ; ſubmitted 0 her Diſcipline ; or 
* complied 7h her Liturgy. For the admitting 
* of 72 Trojan Horſe, big with Arms and Ruin 
uto our Holy City, the ſtraight Gate was to be 
laid quite open; her Walls and Encloſures to be 
* puld down; and a High road made in upon 
* her Communion. Her Articles to be tanght 
* the Confuſion of all Senſes, Nations, and Lan- 
* guages. 

This, my Lords, is a very ſtrange Repreſen- 
tation of ſo good a Deſign, as that I bels re- 
counted to your Lord ſhips. Yet this Repreſenta- 


tion did this bold Man, as confidently, as falſly, 


make of it in the Houſe of God, and publiſh to 


the View of the whole Nation. For thus he 


goes on: © This pions Deſien of making our Hoſe 
* of Prayer a Den of Thieves, of reforming our 
* Church into a Chaos, is well known to have been 
* attempred ſeveral times in this Kingdom, and 
lately within our Memory; when all Things 
* feem'd to favour it, but that good Providence 
* zwhich ſo happily interpoſed againſt the Ruin of 
* our Church, and blaſted the long projected 
* Scheme of theſe Ecclefiaſtical Achitophels. To 
ſay nothing more of the Deſign itſelf, of which! 
have given an Account before ; pray, my Lords, 
who were the Ach:zophels that projected it, and 
mult have concurr'd to the Execution of? I have 
already named the firſt, and chiefeſt of them, the 
late Archbi*p S xt The next who openly 
approved of it, were the Commiſſioners who met 
upon it in the Zo71flew-Chamber : A Set of Men, 
than which this Church was never, at any one 
time, bleſs'd with either wiſer or better ſince 
it was a Church: * Who it was that preſided 
in the Convocation of this Province, to which 
this Project was next to be referr'd ; and who, 
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it to your Lordſhips to conſider. 
taking Notice of this part of his Sermon, is only 


had it gone on, muſt have had a chief Hand in 
che Management of it, I need not ſay. Every 
one who knows any thing at all of his Character, 
and I am ſure your Lordſhips are none of you 


Strangers to it) knows him to be too good a 


Friend to the Eſtabliſhment of our Church, to 
have been capable of being engaged in ſuch a 
villainous Deſign, as Dr, Sacheverell pretends, for 
the Subverſion of it. Or had he been otherwiſe 


et {till the major Part of that venerable Body 


mult have been as great Achitophels as himſelf, or 
no Harm could have been done by him. Pardon 


we, my Lords, if the Courſe of my Argument 


obliges me to riſe yet one Degree higher, and to 
ſay, that the like Majority of your Lordſhips, 
and of the Houſe of Commons, togetber with 


| his late Majeſty, muſt all have come into the 

Plot againſt the Church; or all the Skill and 
| Malice of the inferior Achitoßhels, would have 
| fignified nothing. And what Cenſure that Man 


deſerves who has the Confidence to infinuate to 
the World, that the Biſhops, the other Clergy, 
tie Convocations, the Parliament, nay, and the 


late King himſelf, our Glorious Deliverer ; or at 


laſt the greater part of all theſe, were engaged 


in a Project ſo monſtrous, ſo romantic, aud ab- 
[* urd, (for here I am content to uſe his own Ex- 


preſſions) at it is hard to ſuy whether it had 
' more of Villany, or Folly, init, I ſhall ſubmit 
All I deſign in 


to clear the Memory of many excellent Perſons 
who are dead ; and to vindicate the Reputation of 
ſome ſtill living, and in the higheſt Stations of the 
Church, from that Load of Infamy which this 
raſh Man has with ſo much Virulence of Speech 
caſt upon them: An:d to let your Lordſhips ſec 
that nothing was intended in all that Affair but 
what was both Honourable to thoſe who engaged 


in it, and I am perſuaded would have been for rhe 


Intereſt and Peace of our Church and State, had 
it been accompliſh'd. 
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I come now to that which is the proper Suh. 
ject of the preſent Debate ; namely, to otter ſuch 
Paſſages to your Lordſhips, as I humbly conceive 
do plainly and fully make out the Second Article 
of the Commons Impeachment againſt the 
Preacher; and prove him to have ſpoken with 
more Freedom than he ought, not only of the 
Diſſenters themſelves, but of the Toleration, 
(or as he had rather we ſhould call it) the Indul. 
gence granted by Law to them. 

And here, as I remember, it was not deny'd 
either by his Counſel or himſelf, but that he had 
ſpoken, and {ſpoken with Warmth too, againſt 


Toleration. The only Queſtion is, What the To. 


leration is againſt which he ſpake ? Whether it 
was that which has been granted by Law to the 
Diflenters ? Or whether it was only againſt a ge- 
neral Toleration of Atheiſts, Deiſts, Socinians, 
Men of no Principles, perhaps of no Religion 
Or at moſt againſt ſuch of the Diflenters as abus'd 
the Indulgence granted them by Law ; and made 
uſe of it to Purpoſcs not at all warranted by it? 
The former of theſe the Commons charge upon 
him : The Jatter he pretends ; the better to clear 
himſelf of their Charge. 

To determine this Point, I mult in the firſt 
place beg leave to obſerve, that among the feve- 
ral ſorts of falſe Brethren, enumerated by tlie 
Preacher with relation to God, Religion, or the 
Church : the ſecond kind is of thoſe, who give 
up any Poiat of the Church's Diſcipline and 
Worſhip, Page 8. To this he adds, that thoſe 
are falſe Brethren who detend Toleration, and 
Liberty of Conſcience. And that we may the 
better know what Toleration and Liberty of 
Conſcience he means, he ſpecifies the very Per. 
ſons to whom he refers, and g whom he ſpeaßs; 
the Diſſenters: Tf, ſays he, to comply with rhe 
* Diſgenters both in puliick and privea!e Pf 2115, 
* as Perjons of tender t onſtie ce and tf ivin. 0 
promote their Iutereſt in Eieftions, ro Frenk 10 
* rheia for Places aud Preferment, to defen! To- 
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\ © leration and Liberty of Conſtience, and under 


« the pretence of Moderation, excuſe their Sepa- 


' © ration are the Criterions of a true Church- Man: 
* God deliver us all from ſuch falſe Brethren.* - 
| The Toleration therefore, and Liberty of Con- 
| ſcience, againſt which he ſpeaks, muſt neceſſarily 
be that of the Diflenters; thoſe who {cparate from 
our Church: He names no others; but carries the 


ſame Perſons thro' his whole Sentence, both before 
and after thoſe Expreſſions. Either therefore it 
is no Reflection upon the Act of Indulgence to 
{xy that all thoſe who defend the Toleration of the 
Diſſenters, and are for allowing Liberty of Con- 
{ſcience to them, are falſe Brethren with relation 
to God, Religion or the Church, Pag. 6, 7, and 


| fuch againſt whom we ought to pray to God to 


deliver us all, ag. 8: Or if this cannot with 
any Reaſon be either ſaid, or ſuppoſed, then it 


| muſt remain that Dr. Sacheverell has here ſaid 
what the Commons charge him withal ; and that 


in expreſs Terms, viz. That he is a falſe Bro- 
ther who defends the Toleration, not of Deiſts, 
Socinians, and I know not what Monſters of Ir- 
religion, but of the Diflenters : Thoſe ſame Dif 
{enters who by the Act of Indulgence have a 


| Right to that Liberty of Conſcience of which 


this Gentleman ſpeaks ſo very hardly; and prays 


God to defend us from all ſuch falſe Brethren as 


all preſume to excuſe it. 

But not to inſiſt upon a ſingle Paſſage which 
may be ſuppoſed to have dropt unwarily from 
him: In the ſecond Part of his Sermon, he 
proceeds to ſhew the great Perils and Miſchiefs 
of thoſe falſe Brethren, againſt whom he was 
before ſpeaking, both to the Church and State, 
Page 15. And that theſe again are the fame Per- 
ſons who have a Right to the legal Indulgence, is 
lo very clear, that I do not ſee how it is poſſible 
for any one to make the leaſt doubr of ir. 
Page 18. He deſcribes them as Occaſiona! Con- 
fermiſts to the Church. Page 19. As thoſe who 


had the old Leaven of their Forefathers ſtill 


working 
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working in them: And, in the next Sentence, 
he expreſly talks of the religious Liberty which 
our gracious Sovereign has indulged them. This 
in the very ſame Sentence he calls their Tole- 


ration; (for the Doctor himſelf is not tied up 


to any Niceties of Expreſſion ; he may call it ſo, 
tho' others may not:) "Theſe are the Perſons, 
and the only Perſons, of whom he ſpeaks in all 
that part of his Diſcourſe ; let us fee what he 
ſays of the Indulgence granted by Law to 
them. 

And firſt, he tells us, Page 18. That it can. 
* not be deny'd, but that the they do ſubinit to the 
* Government, their Obcaience is forced, and con. 
ſtrain'd; and ſo treacherons and uncertain, 0; 
never to betrnſted. Thar they ave as mich Oc- 
* caſtonal Loyaliſts to the State, as they are Oc. 
* caſtonal Conformiſts to the Church ; and ll 
* betray either <whenever it is in their Porver, 
and they think it for their Advantage. That 
nothing but a ſottiſh T;faruation can ſo far blind 
* our Eyes and our Fudsments, as to make 1 
* believe that the ſnize Canſes ſhould not product 
the fame Effects; that the ſame Latitudinarian 
c 
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and Republican Notions ſhould not bring ſort) 
the ſame rebellious and perncio!s Conſequence. 
That «ve ſhall be convinced to our Sorrow, if 
wwe don't apprehend that the old Leaven of ther 
Forcfathers is ſtill working in the preſent Gt 
aeration, and that this traditional Poiſon {lil 
remains in this brood of Vipers to ſting us tt 
Death. That they have advanced themſelut 
from the religious Liberty which our gracio! 
* Sovercign has indulged them, to claim a Civ! 
Right; and to juſtle the Church ont of her H. 
* ftabliſhment, by hoiſting their Toleration int 
its Place. That to convince us what alone ill 


* ſatisfy them, they infolently demand the Reel 


F rhe Corporation ani Teſt Acts, which under 
her Majeſty, is the only Security the Church 
* has to depend upon: And which (if e my 


* believe him) they have ſo far cluded by ther 
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'* abominable Hypocriſy, as to have undermin'd 


er Foundations, and indanzer the Government, 
© by filling it with its profeſſed Enemies. His 
Meaning is plainly this; that the Diſſenters; 
whom we are {6 fooliſh as to indulge, are a par- 


cel of falſe and treacherous Perſons ; Enemies 


both to our Church and State; and ſuch as, if 
not timely ſuppreſs'd, will convince us to our 
Sorrow of the Weakneſs and Folly of taking ſuch 


Vipers into our Boſom, as watch only for a fair 


Opportunity to ſting us to Death. 

But what then muſt we do to ſecure ourſelves 
:zainft theſe dangerous Enemies? Why firſt, the 
Doctor aſſures us, that they are never to be gain'd 
by any Favour that can be ſhew'd to them, 
'* That be muſt le very weak, or ſoizething 


© or ſe, that thinks, or pretends, that the Di- 
ſenters (for of theſe he fill ſpeaks) are to 
e wor over by any other Grants and Indut- 


gences than giving up our whole Conſtitu- 
tion.“ This ſhews the Folly of trying the ſoft 
Way of Indulgence with them: And therefore he 
concludes, That He who recedes the leaſt Tittle 
' ſro it (our Conſtitution) to ſatisfy, or ingra- 
"rate with theſe clamorous, inſatiable, Church- 
* devenring Malignauts, knows not what Spirit 
' they are ; or he out to ſhew who is the true 
' Mexmber of our Church.” 


This I think comes fully up to whart is objected | 


againſt him; namely, that Dr. Sacheverell does 
in his Sermon ſuggeſt and maintain, Thar the 


' Toleration granted by Law is unreaſonable; and 


' the Allowance of it unwarrantable:* For ſo it 
reeds mult be, it the Diſſenters be ſuch Men as 


he tells us they are; and will be ſatisfy'd with 


nothing leſs, than he aſſures us they will. And 
yet what next follows, is, if poſſible; til} more 
expreſs to the ſame purpoſe. It is objected a- 
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gainſt him, by the Commons, that he had affirm'd 


in his Sermon, That ®zeen Elizabeth was de- 
* Iuded by Archbiſhop Grindall (whom he ſturri. 
* lou/ly calls a falſe Son of the Church, and a 
« perfidious Prelate) 20 the Toleration of the Ge- 
* nevian Diſcipline.” The Fact is not denied; 
but the Expreſſions are excus'd, and the Truth of 
the Allegation is endeavoured to be made out by 


Hiſtorical Memoirs: And it is hoped that your 


Lordſhips will not account it a High Crime and 
Miſdemeanour, to have ſpoken too hardly of a 
Prelate who has been ſo many Years in his 
Grave. | oF: 
1am, my Lords, very far from thinking, that 


the Commons ever intended to charge Dr. Sache- 


&erell as guilty of High Crimes and Miſdemea- 


nours, for ſpeaking ſcandalouſly of that good 
Archbiſhop. 'Their Concern was not for his 


Perſon, what Reſpect ſoever they may have had 
(as all true Friends of the Reformation muſt 
needs have a very great one) for his Memory, 
But the Truth of the matter is this: The Preacher 
complains Page 19 of his Sermon, that Queen 
Elizabeth was deluded by Archbiſhop Grindall, 
tothe Tolcrationof the Genevian Diſcipliue. He 
adds, © That the Archvilhbop was d perfidions 
* Prelate, fon delnding her to tolerate that Diſci- 
* pline. That ſhe found it ſuch a headſtrong ani 
* excroachiug Monſter, that in eight Tears ſhi 
* ſaw it ⁊rouid endanger the Monarchy as well as 
e Hicrarchy: Aud like a Queen of true Re. 


* ſolution, ond pious Leal for both, ſhe pronounc d 


* that ſuch were the reſtleſs Spirits of that fas 
* t1ous People *, that no Quiet was to be en. 


 * pefted from them, till they were Utterly Sup 


* preſs'd. That this therefore like a prudeni 
* Princeſs, ſhe did by wholeſodiae Severities; ans 
* the Effect was, that by this Means the Crown 


1 — 


* Sermon, Page 20. 


fr 


lead: But that her Succeſſor, King 
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for many Tears ſate eaſy and florriſhing on her 

ames 
did not follow her wiſe Politicks.“ Aud the 
Reſult was as deplorable on his fide, as it had 
been glorious on hers ; For by this Means, © His 
Son fell a Martyr to their Fury ; his unhappy 
t Offspring ſuffer'd ſuch diſaſtrons Calamities, 
as made the Royal Family one continued Sacri- 
ice to their Malice.” And all this for want of 
thoſe wholeſome Severities which the wiſe Queen 
his Predeceſſor had uſed utterly to ſuppreſs that 
lactious People. 


This, my Lords, is the Doctor's Narrative, 


and I have given it you in his own Words. 
The Application is plain and home. The Diſ- 
ſenters are now again tolerated; as thty were 
heretofore under Queen Eliaabeth. There is a 
perfidious Prelate (perhaps in his Opinion a great 
many, who, like Archbiſhop Gyindall, help to. 
delude another Queen, into the Joleration of 
them. Theſe Eight Years paſt (for the very 


Number of Years is remarkable) her Majeſty has 


borne the reſtleſs Spirits of this factious People; 
and had no Quiet for them. It is now high time 
for her to alter her Meaſures, as Queen Hligabeth 
wiſely did. It is the only way to make the Crown 
fit eaſy and flouriſhing upon ker Head. And 
if this be not plainly to ſpeak out what he would 
have done with the Act of Indulgence, I muſt 
deſpair of ever being able to know any Man's 
Meaning by his Expreffions. Such Examples are 
not only the moſt likely to enforce, but the molt 
proper and lively Methods to convey a Man's 
Senſe, even to the dulleſt Capacity; and make 
him clearly perceive if not what he ought, yet I 
am ſure what the Preacher would have him to 


do. 


I have, my Lords, inſiſted the longer upon this 
Part of the Doctor's Sermon, becauſe I would not 
willingly fall under the Cenfure of picking out 
disjointed Sentences, and putting them together 
bet- 
L 2 fer 
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ter draw a Senſe out of them contrary to his 


Mcaning. I ſhall trouble your Lordſhips but 
with one part more of it, to the ſame Eee 
Page 24, 25. where he comes to confider, Jha; 
ſhould be the Reſult of his long Diſteourſe ? I ſhall 
read it to your Lordſhips in his own Words, 
Page 25. Let us therefore, ſays he, as we are 
* unhappy Sharers of St. Paul's Misfortine, to 
* have our Church in Perils among ſt falſe Bre. 
* thren, follow his Example and Condutt in a 
* parallel Caſe. He tells us in his Epiſtle to the 
* Galatians, c. 2. That he was obſtrufted, and 
* pefter'd in preaching the Goſpel, by Falſe Bre- 


* thren unawares brought in, who came privily to 


* ſpy out his Liberty which he had in Chriſt 


* Jeſus, that they might bring him into Bondage, 
To whom he gave place by Subjection, no not 
for an Hour, that the Truth of the Goſpel 
might continue with the Church. ZDoubrleſs 
* this brave and bold Reſolution did the Apoſtle 
* rake by the peculiar Command and Inſpiration of 
* rhe Holy Ghoſt: And yet if our Diſſenters had 
* liv'd in thoſe times, they would have branded 
* him as an intemperate, hot, furious Zealot, 
that wanted to be ſizeetned by the gentle Spirit 
* of Charity and Moderation forſooth. 

Here we have again the Perſons of whom the 
Preacher ſpeaks: They are our Difſenters, not 


the Deiſts, Atheiſts, Socinians, Hypocrites, of out 


times. And accordingly what follows, plainly 
refers to them: For thus he goes on, * Schiſm 
and Faction are things of impudent and in- 
* croaching Natures ; take T ermiſſions for Power ; 
« and advance a Toleration (for ſo the Doctor is 
* ill at Liberty to call what we muſt ſtile Tadul- 
* gence) inimediately into an Eſtabliſhment.” 
Your Lordſhips will pleaſe to obſerve, by the 
Way, that this was the very thing he had before 
121d of theſe jame Perſons, Page 19. and thereby 
Plainly ſhews, that he fpeaks in both Places of 
thoſe Diſſenters who have a Right to the Tolera- 


tion or Indulgence, granted by Law to Proteſtant 
Diflenters. 
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treated like growing Miſchiefs, or iufectious 
« Plagues ; kept at a diſtance, leaſt the deadly 
© Contagion ſpread.' And the Method he pro- 
zoſes in order thereunto, is this, © Let vs there- 


1 fore, ſays he, have mo Fellowſhip with theſe 


Works of Darkneſs ; but rather reprove them. 


| Theſe Works, Schiſin and Faction; for of theſe, 


and theſe only, he here ſpeaks, This is the Peo- 
les Part, and the inferior Paſtors: © As for the 


| © ſuperior Paſtors, let them do their Duty, in 


thundring out their Feeleſtaſtical Anathema's 
© 4201 hem. Againſt wh Lords ? 
againſt them.“ Againſt whom, my Lords? 


* what Works of Darkneſs? Still the ſame he before- 


mention'd: Ou]. Diffenters, thoſe are the Per- 


* ſons: Their Schiſm and Faction; thoſe are the 


Works of Darkneſs to which he refers. Aud 


et any Porter on Earth dare reverſe a Sen- 


' rence ratify'd in Heaven. 

This, my Lords, was the laſt part of the Com- 
mons Impeachment upon this ſecond Article: 
And 'tis ſo plainly expreſs'd by the Preacher in 
this Paſſage, that I confeſs it amazes me to con- 


ider with what Poſiti veneſs he has thought fit to 


deny that any ſuch thing was meant by him. The 
Perſons whom the ſuperior Paſtors are ſummoned 
to anathematize, are the ſame with thoſe, whom 
the other Paſtors and People are to have no Fel- 
lowſhip withal, but to reprove. Theſe, by the ne- 
ceſſary Connexion of his Diſcourſe, are our Diſ- 
{enters ; whoſe Works of Darkneſs, he ftates to 
be Schiſm and Faction: Thoſe Diſſenters to 
whom the Government had granted a Tolera- 
tion; as himſelf, in the ſame Paſſage, takes No- 
tice. Which being ſo; I ſhall leave the Docter 
to deny and proteſt, as he pleaſes; but when all 
is done, his own Words will riſe up againſt him, 
and appear to every impartial Perſon ſo plain, 


and poſitive, as to put it beyond the Power of 


any artificial Interpretation to perplex the Mean- 


ing of them. 


"ur And 


Let us now hear what he would have 
Why he would have them 
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And this lets us into the true Application of 
thoſe Paſſages of Scripture, with which he con- 
cludes his whole Diſcourſe. In which, having 
ſhewn the Danger of our Church from theſe 
falſe Brethren, and exhorted- his Auditory to a 
ſteady Courage and Refolution in the Defence of 
it ; he thus at once both inforces his Dactrine, 


and abuſes his Adverſaries. I'hat tho? the Church 


Page 665. 


(for to that he applies, what * Zachariah ſpake 
of the falſe Prophets that ſeduced the People) 
lies Vlecding of the Wornds ſhe has received in the 
Houſe of her Friends: A Paſſage firſt thrown at 
my f ſelf, for defending the Prince's Authority, 
when ſome of theſe very Men engaged as vehe- 
mently on the fide of Liberty, againſt the Rights 
of the Crown, as they now pretend to ſtand up 
vigorouſly for it: * Tho” the Ways of Zion may 
mourn for a Time (fo the Doctor gloſſes upon the 
Text) aud her Gates be deſolate; her Prieſts 
ſig b, and ſhe in bitterneſs, becanſe (it is the 
Preacher's Reaſon, the Text has no ſuch Word) 
Her Adverſaries are chief; he means in the Ad- 
miniſtration under her Majeſty ; and her Enemies 
at Preſent proſper ; (lo he again improves the 
Text; in hopes, I ſuppoſe, that it will not be long 
before he ſhall have preach'd them out of their 
Places: ) ff T ho' among all her Lovers ſhe has few, 
(the Prophet complained that Jeruſalen had 
none) to comfort her; and many (Jeremia ſaid 
all) have dealt treacheronſly with her, and are 
become her Enemies; (he refers to thoſe of whom 
he had before ſpoken, Page 22.) J there 
are few to guide her among all the Sams which ſhe 
bath brought forth; neither are thre many to 
zake ter by the Hand of all the Sons that ſhe 
hath brought up; (Iſaiay in both places, ſays 


— 


Zech. xi, 6. | | 
T See Dr. Atterbury's Rights of an Engliſi Convo- 
zation ; Title Page. | | 
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none :) Tho her Enemies cry, down with her, 

own with her, even to the Ground: That is, 
in other Words, tho' (the Preacher, and a few of 
| his Friends, excepted) both the Fathers and Pa- 
ſtors of the Church; and the Men who are at 
preſent in Power, and Authority, in the State, 
are become falſe Brethren, and run in with thoſe 


Enemies of the Church, our Diſſenters, againſt 


it; Tet there is a God that can, and will raiſe 
her up, if we forſake her not. 


It were an caſy Matter to make many proper 


Remarks upon theſe Paſſages of Scripture, thus 
applied, or rather abuſed, by the Preacher: But 


that would be beſides my preſent Buſineſs; and 
will fall in more properly under the laſt Article of 
this Impeachment, It is enough that I have, 
hope, fully ſhewn your Lordſhips how Dr. Sa- 
cheverell has treated if not the Indulgence itſelf, 
yet I am fure, thoſe who are intitled to the Be- 
nefit of it: And who, if they ſhall have the 
Misfortune, by this kind of Preaching, to be 
once generally thought ſuch wicked, falſe, and 
dangerous Enemies to our Church and State as 


they are here repreſented, I cannot think that 


their Indulgence will hold long. If they have 


Numbers to ſecure them, it is well for them: . 


But otherwiſe I am ſure as the Caſe is here 
tated, it muſt be our Wiſdom, as well as Duty, 
to ſuppreſs them. 

How criminal ſuch an Invective as this will be 
accounted in the Eye of the Law, I dare not 
preſume to ſuggeſt : Much leſs ſhall I pre- 
tend to intimate what Cenſure it may deſerve. 
Somewhat I think ſhould be done to put a __ 
to ſuch Preaching, as if not timely correcte 
may kindle ſuch Heats and Animoſities _—_ 
us, as may truely endanger both our Church an 
State. As for the Preacher himſelf, | am very 
willing to come into any Meaſures of Favour to 
him, that are conſiſtent with your Lordſhips Ho- 
nour and Juſtice, and will anſwer the Ends of the 

| L 4. Is: 
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Impeachment that has been brought before u 
againſt him. | 


The Biſhop of Norwich's Speech in the Houſe 
lords, at the opening of the Second Article d 
 Impenciment aganſt Dr. Sacheverel]. | 


My Lon ps, 


in the Opinion of mary, a Biſhop mul 

ſpeak againit a Clergyman that ſtands accusd 
of Crimes committed by him in the ſeeming 
Execution of his Office; eſpecially after having 
been ſo publickly required to be an Adve- 
cate as well as a Judge. And I am the more 
fenſible of this Prejudice lying againſt me, for 
having been fo lately called into that Order, and 
for being fo unworthy of it. | 

But TI think my ſelf obliged notwithſtanding, 
under all theſe Diſadvantages, to deliver not only 
my Judgment, but alſo the Reaſons that deter 
mine me to it: Which I ſhall do as plainly as! 
can; with that Deference to your Lordſhips, 
which I am ſure ir muſt upon all Occafions par- 
ticularly become me to pay; and at the ſame 
time with that Freedom which | think the Impor- 
rance of this Cauſe does at this time require. 

Dr. Sacheverell ſtands impeach'd by the Com- 
mons of Great-Briraim, of High Crimes and 
Miſdemeanors exprefled in the ſeveral Articles 
of the Charge exhibited againſt him: And 
your Lordihips have heard what they have ſaid 
in ſupport of that Charge, as well as what has 
been offer'd in the Doctor's Defence. 

Your Lordſhips have alſo debated among your 
ſelves the Merits of the Cauſ:: as to the firſt of 
theſe Articles; and have come to a Reſolution, 
that the Commons have made good that part 
of their Charge : In which Reſolution as I did 
heartily concur ; ſo I was ready to have humbly 
repreſented to your I ordſhips my Reaſons for ſo 
doing, had there been either room or occafion for 
15 | 7 Your 
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Your We are now upon the Second Ar- 
ticle; wherein the Doctor is charged for ſ-ggeſt- 
ing and maintaining that the Toleration granted 
by Lae is unreaſonable, and the Allowance of it, 


1mearrentable; with other Particulars that have 


immediate relation to this general Charge, and 
which are indeed ſo many Proofs of it. 

In this View therefore, my Lords, I beg leave 
to conſider them: And the F:rſt of theſe In- 
ances in Support of this Charge, is, that he at- 
ſerts that Ze 15 a falſe Brother with relation to 


God, Religion, or the Church, who defends To- 


gration and Liberty of Conſcience: And this, 
my Lords, the Doctor does aſſert in ſo many 
Words. It is oe of the many Marks he gives 
whereby we may diſcern who is a falſe Brother 
in thoſe Reſpects; not a ſinal! Part of one gene- 
ral Mark, as was alledg'd very inconclufively, [ 
think, in his Nefeace. For if it was to be granted, 
(tho? it cannot be fairly pretended) that the Doc- 


tor makes the defending of Toleration and Li- 


tkerty of Conſcience, one Branch only of the 
Character of a falſe Brother; I do not fee how 
it cou'd make even a part of that Character, it 
there was no falſ: Brotherhood in it. And I 
ſhall not trouble myſelf or your Lord ſhips with 
going about to ſettle the degrees of falſe Bro- 
therhood that are in this part of the Character, 
becauſe I think every degree of it is unrcaſonable, 
and not to be warranted. 

And therefore the Doctor cannot make it fo 
much as a part of the Character of a falſe Bro- 
ther to defend Toleration and Liberty of Con- 
ſcience, as it is confeſo d that he does, but he mutt 
at the ſame time ſggeſt and maintain that the 
Toleration is unreaſonable, and the Allowance of 
't unwarrantable. For ic can never be any de- 


Tree of falſe Brotherhood, to defend what is 


reaſonable and warrantable: Nor wou'd even 
me Doctor, as inconſiſtent a Man as ſeveral of the 
Noble Lords that have ſpoken for him repreſent 


im to be, ever have made it one; if he had not 
himſe!! 
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himſelf condemn'd that which he blames others 
for defending. | 


The Second Taſtance alledg'd is, that he call; 
Archbiſhop Grindal a falſe Sou of the Church, 
aud a perfidious Prelate, for deluding Ducen E. 


lizabeth into the Toleration of the Genevian. 


Diſcipline. I ſhall not, my Lords, go about to 
add any thing to the full and juſt Vindication you 
have heard of that excellent Prelate. But can 
any of your Lordſhips believe, that a Presbyter 
of the Church of England, profeſſing more than 
ordinary Zeal for Epiſcopacy and the Conſtitution 
of this Church, ſhould beſtow ſuch Language on 
one who was the firſt Biſhop and the Ornament 
of it ſo long; only for difpoling that glorious 
Queen to a mild Treatment of the Puritans of 


that Time, which is the utmoſt-that is pretended 


to be laid to his Charge, if he had thought To. 
leration a reaſonable Thing, or what was fit to be 


eſtabliſhed by Law? 


This, my Lords, I confeſs can rever enter into 
my Thoughts, as ready as I am to enlarge them 
for the admitting of any favourable Conſtruction 
that will not ſhut out common Senſe. 


The Third Inſtance is his making it the Duty 
of the Superior Paſtors to thunder ont their Et, 
cleſiaſtical Anathema's againſt Perſons intitled ti 
the Benefits of the Toleraticn. And to ſhew 
that he has done this, I need only refer your 
Lordſhips to that part of his Sermon where the 


Superior Paſtors are call'd upon to do ſo; (vis. 


the Fourth and laſt General Head, where he 


draus the Conſequence of all that he had ſpoken 
before, in the following Words. Now what 


* ſhould be the Reſult of this long Diſcourſe, 
* but that if we bear any true Concern for the In- 


— 
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* tereſt, Honour, and Safety of our Church and 
Government, we ought ſtedfaſtly to adhere to 
* thoſe Fundamental Principles, upon which both 
* are founded, and upon which their Security un- 
der God alone depends; and conſequently that 
it highly behoves us, cautiouſly to watch againſt, 
to mark, and avoid all thoſe that thus treache- 
rouſly deſert them. And indeed it would be both 
for our Advantage, as well as their Credit, if 
ſuch Men would throw off the Mask, entirely 
quit our Church of which they are no True 
Members, and not fraudulently eat her Bread, 
and lay wait for her Ruin, purloin her Revenues, 
and ungratefully lift up their Heels againſt Her. 
For then we ſhould be one Fold under one Shep- 
herd; all thoſe invidious Diſtinctions, that now 


2 — 9 — 


ry LY LA 


= 


diſtract and confound us, loſt ; and we ſhould be 


terrible like an Army of Banners to * 

mics; who could never break in upon ſuch an 
uniform and well compacted Body. This indeed 
| would be a True Peace, and Solid Union, when 

we ſhould all with one Mind and one Mouth 
glorify God, and not with a confus'd diverſity 
of contradictious Opinions, and inconſiſtent Jar- 
gon of Worſhip, which the God of Peace, Purity, 
and Order cannot but abhor. As it is a 
Maxim in Politicks, that all Governments are 


upon which they are founded; ſo it will appear 
undeniably true in its Application to our Con- 
ſtitution, which can be maintain'd by no other 
Principles, but thoſe on which it is built, and 
like their Baſis, the Goſpel, if there's any Vio- 


ſhakes and endangers the whole Frame and 
Body. Theſe things, however little they may 
be repreſented by our Adverſaries, will be 
found of the moſt confiderable Conſequence. 
Let us therefore, as we are unhappy Sharers 
of St. Paul's Misfortune, to have our Church 
in Perils _ falſe Brethren, follow his Ex- 


ample and Conduct in a parallel! Caſe, He tells 
= | u 
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beſt ſupported by the ſame Methods and Councils 


lation, or Breach made in any Branch of it, it 
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* us in his Epiſtle to the Gallatiaus, c. 2. That 

© he was obſtructed and peſter'd in his preach- Ce 

_ © ing the Golpel, by falſe Brerbren, unawares Þ h. 
brought in, who came privily to ſpy out his! 
Liberty, which he had in Chriſt Jeſus, that Þ Ws 
they might bring him into Bondage : 'T'o whom * 


he gave place by Subjection, no not for an Þ De 
Hour, that the Truth of the Goſpel might Þ 
continue with the Church. Doubtleſs this brave IÞ * 
and bold Reſolution did the Apoſtle take by the I 
peculiar Command and Inſpiration of the Holy be 
Ghoſt ; and yet if our Diſſenters had lid 0 
in thoſ> Times, they would have branded! 


* 

4 

* 

4 

4 

c 

5 

him, as an Intemperate, hot, furious Zealot, I his 

that wanted to be {weeten'd by the gentle Spi. 4g. 

© rit of Charity and Moderation forſooth. Schiſm I * 

* and Faction are Things of impudent and in ber 

* cre@hing Natures ; they thrive upon Concel- þ 

© flons, take Permiſſion for Power, and advance 4 

* 'Toleration immediately into an Eſtabliſhmeat I C01 

And are therefore to be treated like growing 

* Mischiets, or infectious Plagues, kept at 4 

Diſtance, left their deadly Contagion ſpreads W ...; 

Let us therefore have no PFellowfhip with 

* thols Works of Darkneſs, but rather reprove 

* them. Let our ſuperior Paſtors do their Duty | 

* in thundering out their Eccleſiaſtical Ana- fre 

* themas, and let any Power on Earth dare re. g 

«* verſe a Sentence ratify'd in Heaven. sch 
Can any Thing, my Lords, be plainer than by | 

that the Diſſenters, and they only, are here Lo te 


ken of? And what does the Doctor ſay in his pad 
own Defence to avoid it? his Words in his printed IF ,, 
Speech are theſe: | ce 

* Schiſmaticks, my Lords, are not the only Per- ¶ vou 
* ſons againſt whom Eccleſiaſtical Cenſures may þ 


be denounced. The Works of Darkneſs which he 

I referr'd to as fit to be reproved, in that part cher 
of my Sermon where I ſpeak of theie Cen- Þ vj 
ſures, are of the ſame kind with thoſe mem Þ th1 
* tioned by the Apoſtle, whoſe Words I produc'd. Þ pub 
All lew'd ard immoral Prachces, Cc. | 
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It is very true, my Lords, Schiſmaticks are 
got the only Perſons againſt whom Eccleſiaſtical 
Cenſures may be derounced, but I muſt {till ſay 
they are the only Perſons referr'd to, in the Pa- 


 ragraph IT have read to your Lordſhips ; and 
© therefore I own I am a good deal concern'd to 
find the Doctor making ſo vain, ſo unſincere a 


Defence. For it is Works of Darkneſs in ge— 
' neral he is cautioning againſt, but expreſly, by 


2 Word of his own inſerting, not the Apoſtle's, 
© thoſe Works of Darkneſs mentioned immediately 
before; Schiſm and Faction, which with him go 
always together, 


Theſe are the Sins againſt which he calls upon 
his Superior Paſtors to thunder out their Eccleſi- 
* aftical Anathemas; nor can the Charge be avaid- 


ed by that Diſtinction which was ofer'd in his 


behalt, between a Cenſure purely Spiritual, and 


an Eccleſiaſtical Cenſure. For admitting there 


is Ground for that Diſtinction in a Scholaſtical 
Conſideration of the general Queſtion of Chriſti- 
an Cenſures; yet there is no room to make uſe of 
it in this Caſe, becauſe he calls expreſly for Ec- 
eleſiaſtical Anathema, which can be apply'd to 


© none but ſuch as are part of the Order and Niſci- 
pline of this Church. | 
And it is certain, my Lords, that theſ: Cen- 


© ſures cannot, ſince the Act of Toleration, be in- 
flicted upon Diſſenters how much ſoever their 
Schiſm remains; beccauſe it is expreſly provided 
by an Act of Parliament, (an Act, my Lords, of 
| the whole Chriſtian Society, to which the Superior 
Paſtors were perſonally concurring) that they ſha} 
not be treated as Schiſmaticks in the Way of thoſe 


Ecclefiaſtical Cenſures, to which their Separation 


would otherwiſe have certainly ſubjected them. 


And tho' I cannot undertake upon Memory to 
be very particular, yet I dare venture to ſay, 


there have antiently been Relaxations of the Dil. 


cipline of the Church, even when the Crime was 
thought to deſerve the Continuance of it, for 


' Publick Expedience, and better preſerving the 
pony 


Peace 
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Peace of the Chriſtian World: And that ia ſuch 
Caſes any Presbyter or Biſhop wou'd himſelf haye 


been cenſured, it he had not acquieſced in ſuch 


Relaxations. 

My Lords, a Presbyter of the Church of Fug. 
land, is the more obliged to acquieſce in all ſuch 
Relaxations amongſt us as are legally made, be. 
cauſe he has ſolemnly promiſed at his Ordination, 
that Ve will give his Faithful Diligence alwas ſo 
to ininiſter the Doctrim, and Sacraments, ang 
the Diſcipline of Chriſt, as the Lord hath com 
manded, and as this Church and Realm hath re- 
ceiv'd the ſame. | 

[ have already obſerv'd to your Lordſhips, hoy 
the Diſcipline of the Church ſtands at preſent, 
as to the Point in queſtion. And as the Re 
laxation of it in that particular, was agreeable 
to that Temper which the Biſhops who petition- 
ed King James, gave the Diſſenters ground to 
expect: So I am verily perſuaded that the Church 
is 10 far from having been hurt by this Indulgence, 
that it has reccivd Advantage as well as Credit, 
from that Moderation which gave way to it. | 


could give ſeveral Inſtances of this within my 


own Obſervation, while I wes Arch-deacon, 


under a Reverend Prelate that fits now before 
me, and fince I have had the Honour to be on 


this Bench: In which Compaſs of Time ſeveral 
Men of Sobriety and Learning, bred up to be 
Miniſters amongſt the Diſſenters, have left the 
Separation, and upon due Trial have been ad- 
mitted to Orders in our Church; in which they 
have officiated with intire Conformity to our 
Rules, and to the Honour of our Holy Reli 
gion. 


Theſe Inſtances have been ſo frequent and re- 


markable, ſince the Diſſenters have been exempted 


from the Penalties of certain Laws, above what 
had been obſerv'd before; that I think it very il! 
becomes any Clergyman to preach againſt that 
Exemption, as the Doctor (notwithſtanding hi- 

Reſerv⸗ 


ach 
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Reſerve for Conſciences truly ſcrupulous) has 
done; and to call upon his Superiors to act in 
Contradiction to it. He ſhould have forbore do- 
ing this, at leaſt out of Regard to her Majeſty, 
who had been graciouſly pleaſed to declare from 
the Throne, that ſhe would preſerve the Tolera- 
tion inviolable: A Reſolution I ſhall ever think 
it my Duty upon all proper Occaficns to ex- 


preſs my Approbation of, as Juſt and Wiſe and 


Charitable, and every way agreeable to the Spirit 
and Genius of the Chriſtian Religion. 


I ſhall not, my Lords, enter into the Enquiry 


of what Sentences are ratified in Heaven; bur 
© as one may venture to ſay, that all that have been 


pronounced on Earth, are not ratified there : So 
by all I have ſeen of the Doctor's Spirit in theſe 
Matters, I have great Reaſon to fear, that if the 


Power of the Keys were in his Hands, it would 
© often be very ſadly abuſed, 


However, he has ſo good an Opinion of his 


| own Spirit, as to put his Superiors in mind of 
another Part of their Duty, immediately after 
| that I have mentioned; and that is, to promote 


Men of Probity, Conſcience and Courage, with- 
out which he thinks they cannot be fit Members 
of the Church Militant ; in which I can as little 


agree with him as in the former Demand. For 
| if I may judge of the Probity, Conſcience, and 
Courage he thinks ſo deſerving, by what appears 
in his Sermon, compar'd with his Speech to 


your Lordſhips ; I cannot think them Qualifica- 


tions for a Miniſter of the Church of Chriſt in a- 


ny Reſpect; and I hope I ſhall! be ſo happy as 


| to find all the Reverend Prelates, with whom 
I have the Honour to fit, agreeing with me in 


this. 

But tho' I hope ſuch a Conduct will never re- 
commend any Perſon to Favour; yet I do not de- 
fire that even that which I heartily blame ſhould 
be puniſhed ſo much as I think it deſerves. And 
tho' he, who pleads ſo warmly for wholeſome Se- 
verities towards thoſe who differ from him, has 

the 
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the leaſt Title to your Lordſhiip's Compaſſion ; yet 
I hope he will find it, as far as the juſt Concern 


you have for the Publick Tranquility will allow 


ou to ſhew it. | 

This I fay from that which, I bleſs God, is the 
natural Temper of my Mind, and not from the 
Care that has been taken by ſome to intimidate, 
as far as they could, thoſe who were to have the 
Cognizance of the Doctor's Cauſe, and were not 
thought to be favourable to it. 

I ſhall not take upon me to charge the Doctot 
or any of bis particular Friends with this Practice, 
as great a Temptation as one is under to do ſo 
from ſeveral Circumſtances. And it is not the 
leaſt, that occurs in his Prayers, which he has 
publiſhed upon this Occaſion, to repreſent not ſo 
much to God as to the World, that he is under 
Perſecution, when he is proſecuted for offending 
againſt the Law by thoſe who in common Juſtice 
ought to be thought the faireſt Accuſers ; and be- 
fore your Lordſhips, who are juſtly acknowledged 
to be the moſt impartial Judges. 

However I will never believe, till I cannot 
avoid it, that any Members of the Church of 
England who have ackowledged the Govern- 
ment, much Jeſs any Clergyman who has ſo often 

rofeſs'd his Obedience to it in Church and State, 
ou d have been any Way acceſſary to thoſc 
Threatnings that have been given out, parti- 
cularly againſt ſuch Biſhops as ſhould happen 
to condemn the Doctor's Proceedings. 

What, my Lords, I have ſeen of this Cauſe, 
3s, that I am likely to be one of thoſe Bi- 
ſhops; and tho* I do not pretend to any great 
Share of Courage, I am very free to declare, 
that I am in no Apprehenſion of what may 


bela! myſelf for condemning this Perſon, as 1 


am of what will probably befal the Publick, 
if your Lordſhips ſhould not condemn him. 

But that is in your Lordſhips Judgment, to 
which I humbly ſubmit it: But think the Com- 
mons have made Good the Second Part of their 
Charge. | 


| 
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W . : 
| peachment againſt James Earl of 
. | Derwentwater, WILLIAM Lord 


e | Widdrington, WILLIAM Earl of 
« Nithiſdale, RoBERT Earl of Carn- 

 wath, WILLIAM Viſcount Ken- 
e, mure, and WILLIAM Lord Nairn, 


vo in Weſtminſter-Hall, on Thurſ- 

he | 

= day the gth of February, 1715. 

ſo | 

er TWO Things ſeem to have contributed to the Some Occaſions 
ng Inſurrection, tor which theſe Lords were im: of the Inſurrecti- 
ce peach'd and try'd: The one was the diſmiſſing ce fo, _— 
e the Duke of Ormond, the Lord Viſcount Bolingbrobe, tmpeact'a. 


ed the Earl of Marr, und other great Men, in the Ad- 
miniſtration, from their Employments a little a- 
bruptly on the Acceſſion of King GEORGE I. And 
ot the other, the appointing a Secret Committee of 

the Commons, to enquire into the Conduct of the 


1 late Queen's Miniſters; who impriſoned ſome of 
en them, and charged others with Treaſonable Practi- 
© W ces to defeat the Hannover Succeſſion. It was 
much expected that ſomething of this Nature wou'd 
U- have appear'd in the Tryals of theſe Noblemen, 
en from ſome Speeches made in the Houſe, and even 


from the Preamble to the Articles; but People are 

fe, pretty well able, by this Time, to judge of the 
Bi- Truth of thoſe Suggeſtions; and whether they were 
eat not principally propagated and encouraged to prevent 
re, tome Gentlemen being reſtor'd to their Poſts and 
ay I the Royal Favour, and to ettabliſh another Set of 
1 Men. The Lord Viſcount Bolingbroke, Secre- 
ck, ry of State in the late Reign, oblerving a 
: Storm ariſing againſt the late Miniſtry, went over 
+» | to France about the 26th of March, 1715. On the 
10th of June following, Mr. Walpole, Chairman 
eir of be Secret Committee, mov'd to impeach the 
; Vor, VIII. M Lord 
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Proceedings againſt the Earl of 
Lord Viſcount Bolingbrote of High Treaſon, and 
the Lord Contngsby mov'd to impeach the Earl of 
Oxtord in like manner; which Impeachments were 
agreed to; and the Commons, on the 17th of the 
ſame Month, ordered Mr. Prior, who was one of 
the Plenipotentiaries at the Treaty of Urrezcht, into 
cloſe Cnitody, and that no Body ſhou'd be admitted 
to ſee him. 

On the 19th of June the Commons impeach' 
the Duke of Ormond of High T reaſon ; and the Eat! 
of Strafford, another of the Plenipotentiaries, of 
High Crimes and Mifdemeanors ; (but was not pro- 
ceeded againſt:) Whereupon the Duke of Ormond 
withdrew, and went over to Fraxce; but the Earl of 
Oxford was committed to the Tower, and afterwards 
tried, but came off with Honour. | 

On the 1ſt of Aaguſt the Earl of Marr, Secretary 
of State in the late Reign, retir'd from Court; and 
about the Middle of the ſame Month aflembled the 
Friends of the Pretender in Scotland, and formed an 
Army; among whom were the Earl of Nithiſdale, 
mM Lord KAcumure, and other of the Impeach'd 
Lords. | | 

On the 20th of Auguſt an Act paſs'd for the At. 
tainder of Hexrv Lord Viſcount Bolingbrote, and 
another for the Attainder of Fames Duke of Ormond, 
of High Treaſon. 

The Earl of Marr on the 3d of September pro- 
claim'd the Pretender at Aboyn, in Aberdeenſhire, by 
the Name of James VIII. 

Mr. Forſter, who had accepted the Poſt of the 
Pretender's General in Euglaud, aſſembled a Body 
of Malecontents in Northumberland on the 6th of 
Sehtember. 

About the 197% of October the Lord Viſcount 
Kenmure, the Earls of Nithiſdale, Carnwath, and 
Wintown, join'd Mr. Forſter with about Two hun— 
dred Horſe from Scotland; and on the 24th of the 
ſame Month, Brigadier Mackimzoſh join'd Mr. For- 
ſter with a Body of Scotiſh Foot about ten Miles 
from Berwick: Their whole Number was computed 
to be 2500 when they march'd into Lancaſbire; bui 
don't find they were more than 1500 after the En- 


gagement 


— - ——— 
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gagement with the King's Forces. As to their ſe- 
of T veral Marches and Counter-Marches, till their Sur— 


fo 
Q. 
. 


re render at Preſton, on the 14th of November, theſe 
he will be ſeen in the enſuing Evidence.“ 
* How 
o 
ted 
> #* The following Biſhops, to ſhew their Loyalty, publiſh'd the 
a following Declaration, vi. 
arl I .4 DECLARATION of the Archbiſhop of Canterbury, and the 
gf Bi hops in and near London, teſtifying their Abhorrence of the pre- 
* ſent Rebellion; with an Exhortation to the Clergy and People under 
ro- their Care, to be Zealous in the Diſcharge of their Duties to his Majeſty 
09d WL King GEORGE. | | 
of 


| WHEREAS an Unnatural Rebellion has been raifed againſt Our 
ras Lawtul and Kightiul Sovereign King GEORGE in ſeveral 
Parts of the Kingdom, and is {till Threatned in more, We have | 
ary i thought it incumbent upon Us, out ef Our Duty to God, to Our 


99 King, to Our Country, and to Our Holy Religion, in this Publick 

an Manner to Declare Our Abhorrence of it, and to warn both the 

the Nees and People under Our Charge, of the great Obligations | 

| an ey ie under, upon all theſe Accounts, to thew a hearty and an | 

41 open Zeal tor the Governmemt in this Conjuncture. : 

N The Providence of God has, indeed, ſo wonderfully appeared hi- 

h'd ber, both in timely Diſcovering the Treaſon, and in Diſappoint- 
| ing Our Enemies of ſeveral Advantages they expected, that We 

At- have great Reaſon to truſt in Him, that the Event will be to the ? 
Cntuſion of the Wicked Actors in this Rebellion: But, however, in | 

and 2 Matter ot this High Nature, wherein Our Duty and Our deareſt | 

14d, Intereſts are ſo deeply concerned, no Endeavours ought to be thought 1 
ſwertluous, nor Zeal unneceſſary. | 1 


We are che more concerned, that both the Clergy and People of 
Our Communion ſhould ſhew themſelves hearry Friends to the Gd- 
veruament upon this Occaſion, to vindicate the Honour of the Church 
o England, becauſe the chief Hopes of Our Enemies ſeem to ariſe 
om Diſcontents artificially raiſed among Us, and becauſe ſome, | 
wo have valued themſelves, and have been too much valued by 
athers, for a pretended Zeal tor the Church, have joined with Pa- 
pilts in theſe Wicked Attempts; which as they muſt ruin the 
Church it they ſucceed, ſo they cannot well end without great 
Reproach to it, it the reſt of Us do not clearly and heartily De- 
care Our Deteſtation of ſuch Practices. 

We are not ſurprized, that Papiſts ſhould riſe up againſt a Go- 
rrment which they would never yet own, and endeavour to ſet a 
Perſon upon the Throne, who will Eſtabliſh their Religion, and 
Avi Ours, (tho* Rebellion is but an ill Return for the Quiet They 
ave enjoy'd.) But that profeſs'd Members of the Church of Eng- 
liles ind ſhould join with them ia this, and out of Private Diſcontents, | 

Attempt to ſer up a Perſon whom they have fo often and fo lately 

Ajured, is ſo vile and deteſtable a Thing, as may juftly make 
but dem odious both ro God and Man; but at the ſame Time, to pre- 
En- Hd Zeal for the Church, that is, to join with Papiſts to ſer up 
t Popith Pretender, to ſupport ths Church of England, is ſuch an 
M 2 Impoſiion 
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The Parliament How the Editors of the Folio Edition came to lay 


9 that the Parliament was fitting at that Time, I can't Þ |) 
the Folio Editi- conceive, becauſe they did not meet til! the 9th of Þ | 
en Mentions _ | | January | 
— { 
Impoſition upon the common Senſe of Mankind, that nothing, even 
in Popery it ſelf, can be more abſurd, and nothing but an Intatuation } 
trom God, juſtly inflicted for Our Sins, can {ſuffer to paſs upon the 7 
NaiSn.. . * + * 4 
- Hogg much. Blood this may coſt, or what Ruin it may bring « WW 
Our. Country, God only knows; but we think proper to obſerve to I &* 
you, that the, more clearly and openly .We Declare Our ſelves fo; WF f. 
rhe Government, the leſs it will probably be: And that all thoſe mut - 6 
have a Share in the Guile of the Innocent Blood that ſhall be ſpil;, = 
anc@onlyawho actually join in the Rebellion, buc who do any way C 
de it, or, even by their Silence at this Junctute, ſhall give þ 
Hopes to the Pretender and his Friends, and Juit Cauſe of Jealouly WF th 
and Suſpicion to the Government. , - 7 . 
And is this a Time to ſtand Neuters, when all lies at Stake“ G 
or is Papery become ſo innocent of late, that it is indifferent whe- Wþ 
ther a Poſh; or xa Proteſtant. Prince be on the Throne? This WW E 
We ſpeak;,oathple who have owned the King's Tit.e, and have WWF tt 
{worn to Mainfajn it, and are ready to do it again, as Occatin WF th 
offers; who, We have Reaſon to believe, are ſo many, that if they th 
are true to their Oaths, the Government (humanly ſpeak ing) cannot R 
be. in any Danger. And is it not fit for all fuch Perſons to con. of 
{1der ſeriouſly what thoſe Oaths are, with which they have bound R 
their Souls? They have not only Abjured the Pretender, and his Ti 
Title; bur have Sworn to Detend King GEORGE to the utmol of 
of their Power, againſt all Traiterous Conſpiracies and Attempt; tre 
whatſoever, which ſhall be mace againſt His Perſon, Crown, or A. 
Dignity; and to the utmoſt of their Power to Maintain and De- ha 
fend the Succeſſion ot the Crown agaiuft the ſaid Pretender, a do 
all other Perſons whatſoever. | th: 
'Theſe Words do not only. import, that We will not Rebel x ler 
gainſt the King; but that We will be Active for Him according | 
to Our ſevera! Stations, eſpecially in Times of Danger, when Re- Sa 
bellions are raiſed a2ainſt Him: They who are called to be thi 
Soldiers, by Fighting couragiouſly for Him; They who are Me of 
iſtrates, by uſing their Authority tor His Support; They who are We 
Miniſters, by their Prayers, by their Preaching, and by their Ad 40 
moniſhing thoſe under their Care, ot their Duty to Him; and all ACC 
of Us, by a Cheertul Ready Declaration of Our Reſolution 10 or 
ſtand by Him. | | thi 
Such a Conduct would diſcourage the Rebels, and Animate the BF 4 
Government; would put an End to Our Troubles, and Sapport His her 
| Majeſty in the jult Poſſeſhon of the Crown, which was ſettle Pri 
q upon His Family with very Mature Conſideration, and tor Jul ; 
i and Weighty Reaſons, as being the next Family of the Royal Blood B01 
that were Proteſtants; from whom only We could expect Protec- und 
tion in Our Religious and Civil Liberties, which are the Birth- to 


right of the People of England, and which no Man has a Right cer 
© invade. This Settlement was eſtabliſhed by che whole Leg! gel 
x Habue, 
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January afterwards, the very Day theſe Lords 
were impeached : On the 1oth, the Lords were 
brought from the Tower to the Bar of the Houſe of 

| Peers, 


— 


7 


daturc, and Confirm'd by many Acts of Parliament, made in Two 
different Reigns, and under the Prevalency of each of the Un- 
happy Diviſions of Parties among Us; ſeveral of them, in the laſt 
Years ot Our late Gracious Queen, and has been, trom Time to 
Time, Sworn to by almoſt all ot all Orders and Degrees of Men 
among Us. 

As this Settle ment was made for the Security and Benefit of theſe 
Kingdoms, ſo have We all the Reaſon in the World to think Our 
ſelves Happy in that Perſon, who, by all this Authority, at pre- 
ſent Reigns over Us. Even His Enemies are forced to contels, 
that He is a very Good and Gwacious Prince: He lives in the Conſtant 
Communion of the Church of England, and has given Us both 
His O:th and His repeated Royal Word to Protect it; and He 
has not, by any Thing He has done, given Us the leaſt Reaſon to 
to ſuſpect, but that ic will Flouriih, at leaſt, as much under His 
Government, as under that of the beſt of His Royal Predeceſſors. 

But it the Pretender thould prevail, what can the Church of 
England expect, but Ruin and Deſtruction ? A Popith Prince upon 
the Throne, bigotted to his Religion, and heated with whar will 
then be called Ill Uſage, together with a long Train of Papiſts in 
the Succeſſion, can bode nothing but Fatal and Irrecoverabie 
Ruin co ir. May not We in this Matter appeal to the Experience 
of all Countries, whether a Succeſſion of Popiſh Princes have not 
Ruined the Proteſtant Religion wherever it has been Planted, 
They are obliged by the Laws of their Church to extirpate our 
of their Dominions what they call Herely, which their Canoniſts 
treat as a Crime more heinous than either Murder or Rebellion. 
Aud theſe Laws they never fail to put in Execution, when they 
have full Power to do it; as We may be facished from what was 
done in Flanders, where, according to the Account of Writers of 
that Communion, above Fifty thouſand were put to the moſt mi- 
lerable Deaths, 

To paſs over the Maſſacres and horrible Perſecutions in France, 
Savey, and other Foreign Countries, let Us call to mind how much 
this Church and Nation ſuffered in the Bloody, tho* ſhort Reign 
of Queen Mayy, contrary to Solemn Promiſes ; when not only many 
were put to Death as Hereticks Convict, but the Torture was or- 
cred for all whom They ſuſpected, and who wou'd nor Conteſs, 
according to the Barbarity of the Inquiſit ion; which Horrid Court, 
or ſomething very like it, wou'd probably have been fer up in 
this Kingdom, had that Popith Reign laſted but a little longer: 


And We have Reaſon to tear it wou'd effectually be eſtabliſhed 


here, it ever God, for Our Sins, ſhou'd ſuffer another Popiſh 
Prince to be Settled on this Throne. 

The Progreſs that was made toward the bringing this Yoke of 
Bondage upon Us, and the Miſeries with which we were Threatned 
under the late unhappy King Fames, are too freſh in Our Thoughts 
to be forgotten: And what befel that Untortunate Prince, Will 
certainly be Remembred and Reſented by him who claims an In- 
gefcaſable Right to his Kingdoms. | | 

| M 3 Bu. 


165 


: 
he aa 


x66 


Proceedings againſt the Earl of 


Peers, and the Articles of Impeachment being read 


to them, they were allowed to the Monday follow. 


ing to put in their ſeveral Anſwers. Atterwardy 
| the 


** 


But beſides this, how muſt the Pretender look upon the, Clergy 
of the Church of England, aſter all that ty have been doing tat 
near thir y Years together? They were the Clergy, chat in the Time 
of King Fames did jultly alarm the Nation with che Dangers of 
Popery ; trom whence toil;v-ed all that was done at the Revoly. 
tion. Ang the Clergy have every Year ſince that, upon the Fifth of 
November, given God Thanks tor what was then done, fer making all 


Oppoſition fall before Him, [the Prince of Orange, ] till he became Our 


King. They have not only taken all the Oaths eſtablithed by Law, 
bur have uſed the daily Prayers, and thoſe of the ſeveral Faſts and 
Thankſgivings, for the Proſperity of the Government. They have 
frequently, from Time to Time, in their Addreſſes from the Con- 
vocation, and from their reſpe&ive Dioceſes, promiſed to ſtand by 
the Proteſtant Succeſſion. How mult the Pretender look upon Per- 
ſons, that have done all this? That have Prayed againſt Him, 


that have Addreſſed againſt Him, that have Sworn againſt Him, 


and Abjured Him tor ſo many Years together ? 

Whar a Reproach will this Matter then be to the Church of 
England? Such of Us as ſtand true to Our Oaths, will then be 
called Rebels and Traitors ; and ſuch as do nor, (it any ſhall be fo 
Wicke:,) will be called Athieſts and Intidels, for raking Abomi- 
nable Oa hs agaiuſt their Conſciences. What Scandal will this 
give to Hur People? and how will they be apt to turn Papiſts in 
great Numbers, when We, that ſhould direct aud ſtand by them, 
ſhall fall under ſuch Reproaches? But We gope better, tho? We 
thus Speak; and that God will not ſuffer thoſe fore Judgments to 
come upon Us and Our Country, 

We do therefore, in the Name of God, call upon all thoſe who 
are under our Care, in the firſt place, to humble themſelves before 
God, for the great and crying Sins of che Nation; tor that Spirit of 
Infidelity and Libert iniſm; ot Unthanktulneſs for the Mercies of 
the Goſpel; of Formality and Hypocriſy ; of Strite and Envy ; of 
Hatrec and Animoſity, which are fo rite among Us, and which are 


generally the Foreruuners of the Deſtruction of any People. Let 
Us all cry mightily to God, to avert theſe Judgments, which We 


have jut ly d-lerved ; that He would Save His People, ſo often 
and ſo wondertully preſerved by Him, and not give his Heritage to 
Reproach ; that he would not ſuffer this Church to be Over-run with 
Superitition and Idolatry, or leave us to the Mercies of them, whoſe 
Mercies are cruel. Let Us particularly Pray for the Preſervation 
of the Perſon and Government of Our moſt Gracious Sovereign 
King GEORGE, that God would cover his Enemies with Shame; 
but that upon Himſelf and His Poſterity, the Crown may ever Flouriſh, 
We do aiſo Charge both Clergy and People, as they will be An- 
ſwerable tor the Deſtruction that may otherwiſe come both upon 
the Church and Nation, that They endeavour to ſtrengthen the 


: Hands of the Government in this Dangerous Conjuncture: The 
_ Clergy by plainly Admoniſhing their Flocks of their Duty, both to 


they 
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the Time was enlarged to the 19th, when they 


* an 


were all brought to the Lords Bar, and pleaded g;, , the Lords 


guilty, except the Earl of I intou, who obtained fur- plead Guilty, 


ther Time to put in his Anſwer. 


The Editors of the Folio, having introduced theſe 
Proceedings, With a Speech, ſaid to be made by Mr. 
L.echmere in the Houle of Commons, on the gh 
of January, Which, they tell us, induced that Houſe 


© to carry up theſe Impeachments, I ſhall here give an 


Abſtract of it. 


« He ſaid, Their greateſt Concern was to put an 


End to the Rebellion: And to that End they 
| * ought to ſtrengthen the King's Hands, ſo as to 
enable him ſpeedly to complete that Work; and 
| © that with the greateſt Chearfulneſs, from the Ex- 


* perience they had of his Majeſty's Wiſdom and 


' & Juſtice, who would make no other Uſe of the 
Confidence the Parliament repoſed in him, than 
| * to promote the Welfare of his People; and that 


*% whatever extraordinary Aſſiſtance the preſent Junc- 
ture of Affairs might require, they world be conti- 
ꝝued uo longer than the public Neceſſity called for: 
IThat the next Step was he National Juſtice; which, 
as diſagrecable as it might be, when the Enemy's 
PDeſign was become ſo deſperate and avowed, as 
to ſtrike at the Crown upon the King's Head, and 
involve the Nation in a Civil War, they could 
not exert themſelves with too much Vigour. The 

Spirit 


— 


ler King and Country; and the People by a Cheerful Declaration 
}f their Readineſs to ſtand by the Government. And let all of 
Us, forgetting all Differences and Animoſities, make this the 
great Contention, who ſhall act with the trueſt Zeal againſt the Com- 
mon Enemy. 


And God grant that We may All, in this Our Day, ſee the Things 
that belong to Our Peace, before they are hid from Our Eyes. 


Novemb. 3. Tho. Cantuar' WW. Lincoln. 
1715. Foh. London. C. Norwich. 
Fonathan Wincheſter . V. E'y. 
Jo · Lichſield & Cov. Tho. Chicheſter. 
Hic. Peterborough. Rich. Gloceſter. 
MW. Sarum. John Aſaph. 
To. Bangor, Fo. Oxon. 
14 


Mr. Lechmeye's 
Speech in the 
Houſe of Com- 
mons, on theſe 
Impeachments, 
the gth of Fur. 
1715. 
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„ Spirit which would be ſhewn in this Inſtance 
% would animate their Friends; and the Terror it 
*© would ſtrike in their Enemies, would contribute 
* as much to their Safety, as any other Preparation 


& that had or could be mage. He wiſh'd he could I © 

„ ſay, that this Rebellion was the Project of thoſe 1 

* only that appeared at the Head oi it ; that it was 

the Work only of Papiſts, or of thoſe few Pro- 1 

* teltants who were wicked or weak enough open- 1 

% ly to join in it; or that it was but a Plot of Yeſ- I *© 

** terday : For he thought it was a Plot of many IM *© 

* Years Labour; the neceilary Conſequence of the 1“ 

« Meaſures that had been carried on for ſome Years 1 

* paſt. To frame a right Judgment of this Kebe!- 8 

* lion, it was neceſſary to conſider the natural Ten- i 

* dency of the publick Proceedings of late Years, 1“ 

and the Connection they bore with the preſent un- 

** fortunate State of Things, when Men in ſacred 4 

Functions became State Inſtruments, and their { 

* great Merit was under Pretence of aflerting the MW *© 

50 Porines of the Church of Ezgland, to condemn i 

** the Revolution thereby, and undermine the Pro- " 

** teſtant Succeflion : Theſe Practiſes had contribu- N 

* ted a great deal to the preſent Calamity ; for as - 

* the Deſigns of the Enemy grew more avowed, 2 

* much Induſtry was uſed to inculcate the Notion 1 

| | of Heredetary Right, in Oppoſition to the Settle- 4 
\ ment of the Houſe of Hanover by Parliament: 2 
il „ Thoſe who made their Court beſt to Men in 2 
| | * Power, were ſuch who eſpouſed this Opinion in q 


* the moſt notorious Manner: With what Ten- 

** derneſs was a Divine of the Church of Eugland Will © 

j | [Mr. Bedford] treated for the moſt impudent Li- 

| Edel, The [Hereditary Right aſſerted, ] that ever was 

B b publiſned againſt any Government, that had either 

** WillorPower to maintain itſelf? Though the Pu- 

| * riſhment inflicted on that Gentleman was light 

| © enough, an Order from the Government was pro- 8 

0 * cured, counterſign'd by a Secretary of State to 

4 the Judges of the Qzec#*s-Bench, to ſupercede the 

f 7 * ignvtuinious Part of the Sentence, on Account of 

{ | the facred Function of the Criminal; which might 

N he interpreted a Licence and Protection from on 1 
ö | | | 58 


A 
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ce Þ © Government to Men in Holy Orders, to propa- 
t gate that deſtructive Poſition with Impunity. And 
ite « what Severities were at the ſame I ime exerciſed 
on on thoſe who had Courage enough to atlert the 
nd Intereſt of their Country, and the Proteſtant Suc- 
fe Þ © cefſion ? what Diſtinctions were made to elude 
ras the Oaths made for the Security of the Govern- 
ro- © ment ? what Endeavours were uſed to poſſeſs 
en- © Pcople with falſe Fears of the Danger of the Church? 
e- © what little Care was taken to inſtill into the Youth 
ny of this Kingdom ſuch Principles as were conſiſ- 
the MW © tent with the true Intereſts either of the Church or 
ars State? Theſe Things he looked upon to be the 
el « Foundation of the Scheme which was by this Re- . 
en- « bzllion carrying on into Execution. T he Diſſa- 
us, WW © tisfaction and Uneaſineſs that were created by 
un- © them in the Minds of the People, made Way for | 


| © the Change that was deſired. Another Part of the | 
* Scheme, was to diſable, as far as they could, thoſe 
| * Perſons who had been moſt remarkable for ſup- 
* porting the Hanoder Succeſſion. The great Et- 
* fort was made at that Great Man, | the Duke of 
* Marlborough, 7 whom he gives that Title four 
Jimes in the Compaſs of half a Dozen Lines,] who 
* was not only the Honour and Ornament of 
* his Country, but the Glory of the Age : Many 
* who heard him, remembered the Part he took in 
* Vindication of that Greaz Man, while his Cha- | 
* rafter was under Debate in that Houſe: He could vol. vi. p. 3. 
not forget the Rage with which he was puniſhed ; 
* or how much Strets was laid on obtaining the Cen- 
* ſures of Parliament upon him. And though the 
* Aſperſions thrown upon him, did not hurt that 
* Great Man, yet this was a very neceſſary Step to 
put him out of the Way, whoſe very Name and 
* Appearance would have been ſufficient to raiſe 
Armies in favour of the Proteſtant Succeſſion. 
And he thought it a Reproach to the Kingdom, 
that thoſe groundleſs Aſperſions caſt upon him, 
* ſhould remain upon the Journals of Parliament. 
Another great Lord, Lord Viſcount Townſherd, ] 
* who was inſtrumental in procuring the Treaty of 
Barrier and Succeſſion, fell under the vous 
| 0 
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© of thoſe Times, and was proſecuted with uncon. 
„mon Fury. He | Lechmere| had ſome Share in 
„ jultifying this Creat Man in that Houſe, when he 
* was voted ax Enemy to bis Country; and it was 
not the Barrier, but the Services he had done the 
* Proteitant Succeſſion, that drew that Rage upon 
* him. Two other Honourable Gentlemen, | Mr 
„ $:auhope and Mr. Walpole, } who ſat near him 
had felt the Severity of thole T'imes, occatione! 
* by their diſtinguiſhed Zeal and Firmneis for the 
true Intereſt of their Country: That the Name 
* of that General, | the Duke of Ormond,] for whoſ: 
* immediate Service the Great Man firſt mentione! 
* was blemiſhed, was become the Reproach of his 
„Family and Country, by avowing the Service of 
the Pretender; and they might e'er long lee hima 
* the Head of an Expedition tor eſtabliſhing Poper 
* and arbitrary Power. That the Secretary of State 
the Lord Viſcount Bolingbrobe,] who diſtinguiſh: 
ed himſelf in the Purſuit of the other Great Lord 
had ſufficiently explain'd his Deſigus; and the next 
« News they expected to hear, was, that he had tz 
& ken upon him the Character of a Miniſter to the 
Pretender. He looked upon diſabling the grea 
& Aflertors of the Proteſtant Intereſt, to be no 1mal! 
„Part of the Scheme: And, in the mean Time 
i | & their Tools were carrying on their Work below 
| „Stairs, Meſlminſter-Alall,] and wronging tho: 
0 * who appeared Havourers of the Ilauover Sueceſ 
| « ſion. Charters of Corporations were attacked ir 

an unprecedented Manner, and no Stone left ut: 

turned to ſtrengthen them in that Reſpect, Butthe 

© Maſter-Strokes of this grand Scheme were yet be. 

„ hind : The ſureſt Way to deſtroy a Government, 

has been always thought to be by its own Hands, 

„that is, by the Power and Authority of Parkament 

* | This the Orator's Enemies, as well as his Friends, 

& will readily ſubſcribe to:] Whereupon a Conte 

“ deracy, by which the Liberties of Europe had heel 

© long ſuſtained, was broke to Pieces by Votes ob- 

e tained in that Houſe, in a molt extraordinary Marr 
„ ner: The Honour of the Nation, the Ballance d 

% Power, and the Proteſtant Intereſt, were given 5 
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aby a Peace, which reſtored France to its ancient 
formidable State: We were upon the Point of 
giving up the whole Trade» of the Nation to the 
* . King, who could make no ſuitable Re— 
turn, but by beſtowing on us a Pretender bred up 
„ in his own Faith and Politicks; which nothing 
could have obſtructed, but the many πrac uluus 


e Providences that followed, [known only to this 
great Orator and his Friends; for there never was 
the jeaſt Appearance of a Plot or Deſign to de- 


feat the Hlauover Succeſſion till the late Queen's 
|* Miniſter's were brought in Danger of their Lives. ] 


Ihe King's providential Acceſſion to the Throne 
© diſappointed the immediate Execution of the 


scheme, and quieted the Spirit of thoſe Men 


{© [meaning the late Miniſtry ] for a I ime; | though 
if they ever had any Deſign of bringing in the Pre- 
tender, they could never have met with a more 
© favourable Opportunity than at the Queen's Death, 


when the whole Power of the Kingdom, both Ci- 
vil and Military, was in their Hands. ] That the like 


* Endeavours were uſed ſoon after his Majeſty's Ac- 
ceſſion, to create a Diſaffection againſt his Govern- 
ment, as had been before to prevent its taking place; 
and yet no one [nſtance had been aſſign'd through- 
out his Adminiſtration, that could offend any one 
but a Jacobite. His Majeſty had done more for 
the Honour of the Church, and the true Intereſt 
of the Kingdom, than any of his Predeceſſors in 
three Times the Number of Years ; [ſome few 
* Proofs of it would have done well here.] His 
* perſonal Virtues, and the Wiſdom of his Govern- 
l ment had retrieved the Honour and Reputation of 
is Kingdoms, that had been ſhametully loſt; | this 
is another glorious Aſſertion, ſupported by the like 
Evidence as the former. ] No lnſtance could be 
aſſign'd of Hardſhip or Oppreſſion to any one of 
bis Subjects; or that could give a juſt Reaſon of 
Ditlatis faction: [How was it poſſible there ſhould, 


n * o ” 
under fo able and uncorrupt a Miniſtry ?] That vol. vi. p. 4. 


, from all theſe Conſiderations he ſhould make a 
right Judgment of the Nature of this Rebellion, 
hence its Riſe, how deep its Root, and to what 

| = * Infinences 


* 
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Influences it was owing. That the Part the Lord 
« Derweatwater and others had acted, was to be 
“ confidered as the firſt Symptoms of that genera] 
„ Ditorder, for which ſo much Foundation was 
laid ; for which Reaſon they ought to conſider it 
as the Cauſe of the Nation, and take it into their 
© own Hands, not tratting the Proſecution of it in 
© other Hands; tor every one knew what Hazards 
& V;giccutions in the ordinary Courſe of Juſtice 
« were hable to ; and how certain ſoever the Sue. 
% cels might be, it was obvious to every one, of what 
different Weight and Influence the Proſecutions I * 
© of Fi: liament were, from thoſe in the ordinary WF © 
« Forms : For here they engaged every Commoner Þ © 
ce in Great Britain 3s an immediate Party, again WM * 
© thoſe who had carried a War into the Bowels of 
& the Kingdom: That the Power of Impeachments I * 
was the moſt valuable and uſeful Priviledge that W * 
„ belonged to the Commons, at leaſt, equal to that 
of giving Money: That they need not be appre- 
© hentive of any Intricacies in theſe Proceedings: 
© Impeachments were more plain, regular, and dit- 
« intangled than any other Forms of Juſtice, and 
particularly excepted out of the late Statute of Tres. 
„ ſons, which had very much fetter'd the ordinary 
| « Conrfe of Proceedings: And he thought he could WM * 
. « maintain, That no Pardon under the Great Sei 
| « could diſcharge a Fudg ment obtained on an Impeach: 
« ment of the Commons. | But here he ſeems to be 
as mach mittaken as in ſome other Conceits, if we 
„ may jadge by the ſubſequent Practiſe. ] He has 
| heard, indeed, of a very low Diſtinction that had 
| been coin'd without Doors, (viz.) That the Par 
| % donis not pleadable in Bar of an Impeachment, tt 
prevent the Commons from examining the Offence; 
&« but that it was pleadable after Judgment, and i 
* Bar of Execution. And whenever that Queſtion 


. © ſhould come properly before them, he would um 
i | « dertake to ſhew the Idleneſs and Abſurdity ot bei 
f | that Diſtinction, which he did not apprehend i ere 
| could be for the Advantage of the Crown, but the len 
* contrary, | No ordinary Paradox. mii 
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ord « Tf they wanted any farther Motives to make 
) be Þ * this Proſecution their own, he had a Paper in his 
eral 1 © Hand, which would fire the Thoughts of every 
was Þ © Man there. It was the Pretender's Declaration, 
erit that could not be read without the utmoſt In- 
heir 1 dignation, conſidering the perſonal Indignities in 
it in 1 * it caſt upon the beſt of Princes. They could do 
ards « no leſs, therefore, than make themſelves the Pro- 
{tice „ ſecutors of thoſe who avow'd the Cavſe of the 
Sue- Pretender, and ſet themſelves at the Head of Ar- 
what mies in the Heart of the King's Dominions : Here 
tions MW © they could fee how hetreated the Commons them- 


Vol, vi. P- $* 


nary MW fſelves, repretenting them as the moſt illegal and 
onet ( infamous Aſſembly of Men that ever met toge- 
aint WW © ther. Theſe Confiderations ought to invigorate 
1s of MW © their Proceedings; though he did not think that 
nents W- © Houſe ought to be govern'd by vindictive Conſi- 
: tha MW © derations, bur by ſuch Circumſtances only, as from 
> tha MW © their real Weight and Conſequence called for the 
ppre- W Interpoſition of the Commons. He was ſenſible 
ings: MW © the Commons had a great deal of Work upon 


d dif. MW © their Hands from other Impeachments, [thoſe 

„ and WM © ot-the* Earl of Oxford, Lord Strafford, &c. 

Trex MW © which they had entered upon; but the preſent 

linary MW © Situation and Conjuncture of Affairs, made it ne- 

could MW © cetlary to give a Preference to the Proſecution of 

+ Seal MF © thoſe Lords who had been taken in open Rebel- 

peach. lion: Aud he did therefore impeach James Earl 

to be Ml © of Derwentwater, of High-Treaſon; which Im- 

if * * peachment he undertook to make good.” 

le ha | 

at had Upon the like Motions it was reſolv'd to impeach 

e Par: ¶ William Lord Widrington, William Earl of Nithiſ- 

ent, u dale, George Earl of Winton, Robert Earl of Carn- 

fence, ¶ warb, William Viſcount Keumure, and Milliam Lord 

and in Nairn. | 

neſtion => | 

1d Unt. On Thurſday the 9th of February, the Lords Proceedings 
lity ol being come down from their Houſe to the Court againſt James 
rehend i erected in H/eſtminſter-Hall, a Proclamation for Si- 1 
but the lence was made: After which his Majeſty's Com- Bigh Treaſon. 
miſhon was cead, all the Peers ſtanding uncovered. 


The ' 
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The CoMMIlss1ox. 


Georgius Rex, 


EORGIUS Dei Gratia Magne Britaunniæ Frau. 

# cie & Hibernie Rex, fide: Defenſor, &c. Pre- 
dilect & fideli Conſiliario noſtro Willielins Domino 
Cowper Cancellario noſtro Magne Britanniæ, Salute, 
Cum facubus Comes de Derwentwater, Wilkelians 
Dominus Widdringion, Willielians Comes de Nithiſdale, 
Georgius Comes de Minton, Robertus Comes de Carn- 
wath, Millielmus Vicecomes Kenmure, & Wilkelmus 
Domus Naira, coram Nobis in preſent: Parliamento 
er Milites, Cives, & Burgenſes iu Parlamento noſtro 
Aſſemblat” de alta Proditione per ipſos facobum Comt- 
tem de Derwentwater, Millielmum Dominum i id. 
drington, Millielmum Comitem de Nithiſdale, Georginn 
Commer de Winton, Robertum Comitem de Carn— 
warth, Willieſmnm Vicecomitem K cumure, & Milli- 
elmum Dominam Naira, commis of perpetrat” in no- 
mine ipſurum Militum Crvinm & Burgenſium & ns 
mine omuium Communinm Regm nuſtri Magae Bri- 
tannie impetiti & accuſati exiſtunt; & ipſt predict 
Jacobus Comes de Derwentwater, Wiullielmas Domi- 
aus Widdrington, Willielmus Comes de Nutbijaale, 
Robertus Comes de Carawath, Millielmus Vicecames 
Kenmure, & Millielmus Domiuus Nairn, coram no- 
bis ia præſeuti Parliament de Froditione predict” ſe 
eſe culpabiles ſeparatim cugnoveruunt: Nos conſide- 
rautes quod FJuſtitia eſt virizs exceliens & altiſſimo 
complacens Volenteſq; quod prediit” Facobus Comes de 
Derwentwater, M illieimus Dominus Widarimpton, 
illielimus Comes de Nithiſdale,. Robertus Comes de 


Fg 


Corawath, Millielmus Vicecomes Mcumure, & Will 
elans Dominus Nairn, de & pro Proditioae unde ipſi 
ait præfertun impetit accnſar S convie exiſtunt co- 
ram Nobis in preſent: Varliameuio noſird ſecundum 
Legem & Conſueiudinem hujus Kegui noſtri Magnæ 
Britauniæ & ſecundum Couſuetudinemm Harliamenti 
auauantur ſententieatar & adjudicentur cæteraq; ons 
21a gue in hac parte pertinent devito modo exerceantur 
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i exequantur ac pro eo quod Proceres Y Magnates 
i priſenti Parliamento noſtro aſſemblat“ Nobis humi- 
| lime ſupplicaveruut ut Seneſcallum Magne Britanniæ 
pro hac vice conſtituere dignaremur. Nos de fidelitate, 
prudentia, provida circumſpectione & induſtria veſtris 
plarimnm confidentes Ordiaavimus & Conſtituimus 


mm. ane hac canſa Seneſcallum Magnæ Britanniæ ad Of 
ro faium illud cum omnibus eidem Officio in hac parte 
ins I debit & pertinen (hac vice) gerend occupand” ex- 
e. Þ cricnd”. Et ideo vobis Mandamns quod circa præmiſſa 


ans egenter intendatis & omnia que in hac parte ad O, 
| fcinm Seneſcalli Maguæ Britanniæ pertin & requi- 
ru. unter, hac vice faciatis, exerceatis & exequamint 
nuns am elfectu. In cujus rei Teſtimonium has Literas, 
mſtras fieri fecimus Patentes, Teſte me ipſo apud 
Welt” nono die Februarii Anno Regni noſtri Secundo. 


Per ipſum Regem propria Manu Sig nat“ 
Ware. 


Then a Proclamation was made for the Liente- 
nant of the Tower to bring his Priſoners to the Bar: 
Wherenpon Fames Earl of Derwentwater, and the 
lt of the Lords above- named, were brought to the 
bar, the Ax being carried before them with the Edge 
om them by the Gentleman Gaoler. The Priſoners 
ker kneeling, bow'd to the Court: Which Com- EL 
plement the Court having returned, the Articles of 
Impeachment, which were carried up by Mr. Lech- 
nere, Were read. 


ARTICLES of Impeachment of High Treaſon ex- 

hihited by the Commons of Great Britain againſt 

James Earl of Derwentwater, William Lord 

Widdrington, William Earl of Nithiſdale, George 

Earl of Winton, Robert Earl of Carnwath, Wil- 

* Viſcount Kenmure, and William Lord 
airn. | 


VHEREAS for many Years paſt a moſt wicked 
Detign and Contrivance has been formed and 
atied on, to ſubvert the Ancient and Eſtabliſhed 
| Government 


* 
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Government, and the good Laws of theſe K ingdoms, 
to extirpate the true Proteſtant — ng therein eſta- 
bliſned, and to deſtroy its Profeſſors, and inſtead 
thereof to introduce and ſettle Popery and Arbitrary 
Power; in which unnatural and horrid Conſpiracy 
great Numbers of Perſons of different Degrees and 
Qualities have concerned themſelves and acted, and 
many Proteſtants, pretending an uncommon Zeal 
for the Church of Eagland, have joined themſelves 
with profeſſed Papiſts, uniting their Endeavours to 
accompliſh and execute the aforeſaid wicked and 
traiterous Detigns: _.. 

And whereas it pleaſed Almighty God in his good 
Providence, and in his great Mercy and Goodnefſ; 
to theſe Nations, to crown the unwearied Endes- 
vours of his late Majeſty King Milliam the Third, of 
ever-glorious- Memory, by making him the Inſtru- 
ment to procure the Settlement of the Crown of 
theſe Realms in the illuſtrious Houſe of Hanover, 
as the only Means, under God, to preſerve our Re- 
ligion, Laws, and Liberties, and to ſecure the Pro- 
teſtant Intereſt of Europe; ſince which happy Eſta. 
bliſhment the ſaid Conſpirators have been indefs- 
tigable in their Endeavours to deſtroy the ſame, and 
to make way for the vain and groundleſs Hopes of 
a ſpurious Impoſtor and Popiſh Pretender to the im. 
perial Crown of theſe Realms: 

And to accompliſh theſe Ends, the moſt immoral, 
irreligious, and unchriſtian-lIike Methods have been 
taken; but more particularly in the laſt Years of the 
Reign of the late Queen Anne, during which Time 
all imaginable Endeavours were uſed by the ſaid Con- 
{pirators to prejudice the Minds of the Subjedts of 
this Realm againſt the Legality and Juſtice of the 
ſaid Settlement of the Crown; and for that Pur- 
poſe the holy Scriptures were wreſted, and the moi 
wholeſome Doctrines of the Church of Euglau 
perverted and abuſed by Men in holy Orders in the 
molt publick and ſcandalous Manner, in order to 
condemn the Juſtice of the late happy Revolution, 
and thereby ro ſap and undermine the Foundation d 
the ſaid happy Eſtabliſhment: And the moſt notorr 
ous Inſtruments of theſe wicked Purpoſes were cou: 
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tenanced by particular Macks of publick Fayour 
and Diſtinction; falſe and dangerous Notions, of a 


ſole hereditary Right to the imperial Crown of theſe 


Realms, were propagated and encouraged by Perſons 
in the higheſt Truſt and Employments; contrary to 
the ancient, undoubted, and eſtabliſhed Laws of 
theſe Kingdoms; jeſuitical and ſcandalous Diſtincti- 


ons were invented, and publickly inculcated, to e- 
| nervate the Force and Obligation of thoſe Oaths 


177 


which had been contrived in the plaineſt and ſtrongeſt Vol. vi. p- 72 


Terms, by the Wiſdom of Parliament, for the Secu- 
rity of the ſaid Eſtabliſhment: And to conceal their 
Deligns, and thereby the better to enable them to carry 
on the ſame, great Numbers of the ſaid Conſpira- 
tors, of all Ranks and Conditions, pretending a Zeal 
for the Proteſtant Succeſſion, openly and volunta- 
rily took the ſaid Oaths: Groundlets Fears of the 
Danger of the Church of England were fomented 


throughout theſe Kingdoms, to diforder the Minds 


of well-diſpoſed Proteſtants. 

By all which, and many other ſuch ungodly 
Practices of the ſaid Conſpirators, the molt cauleleſs 
and dangerous Jealouties and Ditfatisf«ctions were 
created in the Minds of the good Peopie of this 
Kingdom, and great Numbers of well-meaning, but 
deluded Proteſtants, were much diſquicted. 

But nevertheleſs, theſe diſhoneſt Methods were 


purtued by the ſaid Conſpirators with indefatigable 


induſtry, as the only means to weaken the Founda- 
tions of the ſaid happy Eſtabliſhment. 


And whereas the Diſſolution of the late glorious 


Confederacy againſt France, and the Loſs of the 
Dallance of Power in Europe, were further Steps 
neceſſary to compleat the Detigns of the ſaid Con- 
ſpirators; and the ſame being effected by the late 
ignominious Peace with France, the French King 
was render'd formidable, and the proteſtant Suc- 
ceſhon was thereby brought into the moſt imminent 
Danger; and by theſe, and other pernicious Mea- 
ſures, the Deſtruction ſo long intended by the ſaid 
S for theſe poor Natious, ſcemed near at 
and. | 

At which Time, and under which moſt deplorable 
Circumſtances, it pleaſed Almighty God in his in- 
nite Wiſdom to call to himſelf the late Queen 
Aune; and by a Concurrence of many mo! won- 

Vor. VIII. derful 
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derful Providences, to give a quiet and peaceable 
Acceſſion to his preſent moſt gracious Majeſty 
to the Throne of his Anceſtors, to which he was 
reccived with one full Voice and Conſent of Tongue 
and Heart, and the united Joy of every good Sub- 
ject and good Proteſtant, as their only lawful and 
rightful! Liege Lord. And altho' from the Mo- 
ment his Majeſty aſcended the Throne to this Day, 
his Reign has been one Series of Wiſdom, Juſtice, 
and Clemency, his Labours conſtant, unwearied 
and ſucceſsful, to retrieve the Honour and Reputa- 
tion of theſe Nations, to re-eſtabliſh the Trade and 
recover the Wealth of his Kingdoms; and altho' 
all imaginable Encouragement has been given to the 
Church of England, and all Tenderneſs ſhewn even 
to his Popiſh Subjects, and his conſtant Care has been 
to procure the univerſal Good of his People, ne- 
vertheleſs the ſaid Conſpirators have, by the moſt 
vile and impious Methods, renewed their Endes 
vours to throw theſe Kingdoms into the utmoſt Con- 
fuſion, and to entail endleſs Miſeries on us and our 
Poſterities: For theſe Ends, many of the above- 
mentioned moſt wicked and dangerous Practices 


have been repeated with the utmoſt Indultry and 


inveteracy; to delude, diſorder, and corrupt the 


Minds of his Majeſty's good Subjects, the moft | 
groundleſs Jealouſies have been fomented againſt his | 
wiſe and happy Adminiſtration; and in many Pars 


of his Kingdoms, the moſt unnatural, unexampled 


Riots and Tumults, by the ſecret and malicious | 
Endeavours of the ſaid Conſpirators, have been 


procured, 'ſtirred up, and encouraged againſt his 


peaceable Proteſtant Subjects, under falſe Pretences 
of Zeal for the Church of England, and thereby | 
more effectually ro delude his good Subjects, and 
ſeduce them from their Allegiance, and prepare 


them for an open Rebellion. 

And the ſaid Conſpirators, having at length re- 
ſolved to deprive theſe Nations of the invaluable 
Bleflings which they now enjoy under the wile and 
| a Reign of his preſent moſt Gracious Majelty 

ing GEORGE, and of the certain Proſpect of 


Happineſs which they have for their Poſterity in | 
Succeſſion of Princes derived from himſelf, did 


contrive, confederate, and reſolve to put their molt 


malicious, wicked, aud traiterous Deſigns into im- 
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mediate Execution; for which Purpoſe, James Earl 
of Derwentwater, William Lord IM iddrington, Willi- 
am Earl of Nithiſdale, George Earl of Winton, Robert 
Earl of Carnwath, William Viſcount Kenmare, and 
William Lord Naira, together with Thomas Forſter, 
jun. the Lord Charles Marray, Edward Howard, Tho- 
mas Errington, John Clavering, William Shaftoe, Sir 
Francis Anderton, Ralph Standiſh, Richard Townley 
Thomas Butler, Thomas Walton, Gabriel Hasket , 
Richard Gaſcoigne, and divers other Perſons, as falſe 
Traitors to his preſent moſt ſacred Majeſty King 
GEORGE, the only lawful and undoubted Sove- 
reign of theſe Kingdoms, having withdrawn their 
9s 06-0 and cordial Love, and true and due 


| Obedience, which they, as good and faithful Sub- 
| jects, owed to his ſaid Majeſty, did in or about 


the Months of September, October, or November, 
i715. molt wickedly, maliciouſly, falſly and traite- 


| rouſly imagine and compaſs the Death of his moſt 
* MW facred Majeſty, 


And for the accompliſhing and executing their 
ſaid traiterous Purpoſe, they the ſaid Fames Earl of 
Derwentwater, William Lord Middrington, William 
Earl of Nithiſdale, George Earl of Winton, Robert 
Earl of Carnwath, William Viſcount Kenmare, and 
William Lord Nairn, did, in or about the ſaid 
Months, or ſome of them; and at divers other 
Times, and in divers Places within this Kingdom, 
wickedly and traiteronſly agree, confederate, con- 
ſpire and reſolve, together with many other evil- 
diſpoſed Perſons, to raiſe, excite, and levy, within 
the Counties of Tebiotdale, Northumberland, Cum- 
berland, and the County-Palatine of Lancaſter, and 
elſewhere within this Kingdom, a moſt cruel, bloo- 
dy, and deſtructive War againſt his Majeſty, in 
order to depoſe and murther his ſacred Majeſty, and 
to deprive him of his royal State, Crown, and Dig- 
nity. | 

And the ſaid James Earl of Derwentwater, Wil. 
lam Lord Widdrington, William Earl of Nithiſdale, 
George Earl of Winton, Robert Earl of Carnwath, 
William Viſcount Kenmure, William Lord Nairn, 
their Accomplices and Confederates, in or about 
the Months aforeſaid, in the Counties aforeſaid, or 
{ome of them, did gather together great Numbers of 
iis Majeſty's _— and with them did aſſemble 


2 in 
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che Counties aforeſaid, where the ſaid Conſpirators, 
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in a warlikxe and traiterous Manner, in order to raiſe 


Tumults and Rebellion within this Kingdom; and 


having procured great Quantities of Arms, Ammu— 
nition, and wirlike luſtruments, at the Times and 
Places aforeſaid, or ſome of them, did form and 
compoſe, or did a ſſiſt in the forming and compo. 
ſing an Army of Men, conſiſting ot his Majeſty's 
Liege Subjects, in order to w ge War againſt his 
ſaid Majeſty, for and in Behalf and in Favour of the 


ſaid Pretender to the Crown of theſe Realms; and 


the ſaid laſt mentioned Conſpirators, their Accom- 
plices and Confederates, at the I ime and Times, 
and Places aforeſaid, and at divers other Times and 
Places within this Kingdom, did maliciouſly and 


traiterouſiy make, levy, and raiſe War and Re- 


bellion again his moſt facred Majeſty; and in a 
warlike and hoſtile Manner did march through and 
invade ſeveral Parts of this Kingdom, and did un- 
lawtully take and ſeize the Horſes and other the 


Goods and Chattels of many of the peacerable and 


good Subjects of his Majeſty, and in other Places 
did take and ſeize from his Majeſty's faithful Sub- 
jects Guns, and other warlike Inſtruments, for the 
carrying 0n their traiterous Purpoles, 

Arid the ſaid laſt- mentioned Conſpirators, their 
Complices and Confederates, during their March and. 
Invation aforeſaid, in open Defiance of his moſt ſa- 
cred Majeſty's juſt and undoubted Title to the 


imperial Crown of theſe Realms, did wickedly and 


traiteronfly cauſe and procure the ſaid Pretender to 
be proclaimed iu the moſt publick and ſolemn Man: 
ner, as King of theſe Realms, and in ſeveral Places 
in the Counties atoreſaid, or ſome of them, did un- 
lawfully take and ſeize, from his Majeſty's Offi- 
cers of the Revenue the publick Money, for the 
Uſe: and Service of the ſaid Pretender. And though 


many of the ſaid Conſpirators are avowed Protel- 


fors of the Popith Religion, yet the more effectualhj 
to cover and diſguiſe their moſt wicked aud traite- 
rous Deſigns, and to delude his Majeſty's Subjects, 
they did prevail on and procure ſeveral Men in holy 


Orders, Miniſters of the Church of Exgland, and 


who had before that Time abjured the ſaid Preten- 
der, to accompany, countenance, and abet the faid 
moſt traiterous Enterprize; and in ſeveral Places in 


the! 
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their Complices and Confederates then were, to pray 
tor the ſaid Pretender in the publick Churches as 
King of theſe Realms, 

And the ſaid laſt- mentioned Conſpirators, their 
Accomplices and Contederates, did on or about 
the gth, 10th, 11th, 12th, or 13th of November 
afore ſaid, traiterouſly ſeize and poſſeſs themſelves 
of the Town of Preſton in the County-Palatine of 


Lancaſter, againſt his Majeſty, and did then and 


there, in a warlike and hoſtile Manner, levy War, 


oppoſe, engage, and fight againſt his Majeſty's For- 


ces, and did then and there cauſe and procure à mi- 
ſerable and hurrid Slaughter and Murther of many 
of his Majeſty's faithful Subjects, 

All which Treaſons and Crimes above mention'd 
were contrived, committed, perpetrated, acted, and 
done, by the ſaid James Earl oft Derwentwater, Mil- 
lam Lord Widdrington, William Earl of Nithi|c/ale, 
George Earl of Winton, Robert Earl of Carnwath, 
Milliam Viſcount Kenmure, Willam Lord Nair, 
and other the Conſpirators atoreſaid, againſt our So- 
vereigu Lord the King, his Crown, and Dignity, and 
contrary to the Duty of their Allegiance, and againſt 


the Laws and Statutes of this Kingdom. 


Of all which Treatons and Crimes the Knights, 
Citizens, and Burgeſſes in Parlament aſſembled, do 
in the Name of themſelves, and of all the Com- 
mons of great Britain, impeach the ſaid James Earl 
of Derwentwater, William Lord Midarington, Wil- 
lam Earl of Nithiſdale, George Earl of Winton, No- 
bert Earl of Caruwath, William Viſcount Kenmare, 
Hilliam Lord Nairn, and every of them. 

And the ſaid Commons by Proteſtation ſaving to 
themſelves the Liberty of exhibiting at any I ime 
hereafter any other Accuſations or Impeachments 
againſt the ſaid James Earl of Derwentwater, Wil- 
lam Lord Widdrington, William Earl of Nithiſdale, 
George Earl of Winton, Robert Earl of Carnwarh, 
William Viſcount Keumure, and William Lord Nairn, 
or any of them; And alſo of replying to the An- 
ſwers which the ſaid James Earl of Derwentwater, 
William Lord Widdrington, William Earl of N:thiſ- 
dale, George Earl of Winton, Robert Earl of Caruwath, 
William Viſcount Kenmare, and William Lord Nairn, 
or any of them, ſhall make to the Premiſes, or any 
of them, or to any * or Accuſation that 
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ſhall be by them exhibited according to the Courſe 
and Proceedings of Parliament; and do pray, that 
the ſaid James Earl of Derwentwater, William Lord 
Widdrington, William Earl of Nithiſdale, George Earl 
of Minton, Robert Earl of Carnwath, William Viſ- 
count Kenmare, and Hilliam Lord Nairu, be put 
to anſwer all and every the Premiſes; and that ſuch 
Proceedings, Examinations, 'I'ryals, and Judgments 
may be upon them, and every of them, had and uſed 
as ſhall be agreeable to Law and Juſtice. 


To theſe Articles the impeach'd Lords return'd 
their ſeveral Anſwers, in the following Manner. 


( 
| 
On the 19th of January James Earl of Derwent- 
water was brought to the Bar of the Houſe of Lords 
by the Gentleman Uſher of the Black Rod; where 
he kneeled until the Lord Chancellor directed him 
tO riic, and his Lordſhip demanded of him, whether q 
he was ready to put in his Anſwer; which he ſaid ( 
he was; and deliver'd the ſame at the Bar; which 1 { 
Anfwer was read as follows: 8 | 

| a 

h 

It 


The ANSWER of James Earl of Derwentwater 

to the Articles of Impeachment of High- Treaſon, 
exh:bited agaiuſt him by the Honoarable the K nights, 7 
Citizens, and Burgeſſes of Great Britain ix Par- 1 I 


liament aſſembled. - 

TWO a Charge of ſo high and heinous a Nature, 1 © 

the ſaid Earl cannot anſwer without the deep- | { 

eſt Concern and Aﬀiction, which becomes more in 

weighty from the Share the Honourable Houle of 0 
Commons have been pleaſed to take in the Accu- ye 

ſation. He aſſures himſelf, however, that great A- 1D 

ſembly doth not engage in the Proſecution of an 1 in 

Offence, ſo open to Conviction in the ordinary R 

Courſe of Law, with Deſign to intercept that Me- I 

cy which the Earl, from the Report of his Majeſ- en 

Vol. vl. page 9. ty's natural Goodneſs, had Reaſon to expect. It M 
Sj would be a Thought unworthy any Member of that 1 m 
auguſt Body, to ge he could have the leaſt 3 Pri 

Deſire of ſpilling the Blood of any of his Fellow- du 

Subje&s, whom his Majeſty's great Wiſdom ſhould | fir 

think a fit Object of his Mercy; the ſaid Earl there- Ki 

fore hopes that his Proſecution is taken out of the Þ # 


common 
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common Courſe of Juſtice, with Intentions, that if 
in his particular Caſe there ſhall appear any Circum- 
ſtances inducing Favour or Compaſſion, both your 
Lordihips and the Commons may be Interceſſors 
with his Majeſty for Grace towards him; whereby 
the Exerciſe of the Royal Mercy, upon which the 
Ear! depended (which amongſt al! the Virtues of 
the Crown moſt endears a Monarch to the Love 
and Aﬀection of his People) may be extended in 
ſuch Manner, as may demonſtrate that Clemency for 
which his Majeſty is ſo greatly renown'd, and not 
encourage any to offend upon the Preſumption of it 
for the future. Ihe ſaid Earl acknowledges, with 
a real Sorrow, that at the Time in the Articles men- 
tion'd he was in Arms, and with others did march 
through and invade ſeveral Parts of this Kingdom; 
and confeſſes he is thereby guilty of the Offence 
wherewith he is charg'd in the ſaid Articles: But if 
any Offence of that Kind was ever attended with 
Circumſtances which might move Compaſſion, the 
ſaid Earl hopes he may be intituled to it? He begs 


Leave to inform your Lordſhips, that his Temper 


and Inclination diſpos'd him to live peaceably under 
his Majeſty's Government; and he never had the 
leaſt Prejudice or Malice againſt his Perſon, nor 
was he ever heretofore concern'd in or privy to any 
Deſign or Contrivance to ſubyert or diſturb the eſta- 
oliſhed Government, the Laws or Religion of this 
Kingdom; and if any Methods were taken by 
others to accompliſh any of thoſe Ends, he was ab- 
ſolutely a Stranger to them; nor did he now engage 
in this unhappy Undertaking upon any previous Con- 
cert or Contrivance for any ſuch Purpoſe; but being 
young and unexperienced, he raſhly, and without any 
Deliberation, engaged himſelf to meet at Plaryfield, 


in Northumberland, on Aſſurance that many of his 


Relations and Acquaintance would appear there. 
That his Undertaking was ſudden, appears, in that he 
engaged in it without any previous Preparation of 
Men, Horſes, Arms, or other warlike Accoutre- 
ments; and as the ſaid Earl cannot be jultly re- 
proached with any cruel, ſevere, or harſh Action 
during the Continuance in Arms, ſo he took the 
firſt Opportunity that offer'd of ſubmitting to the 
King's Mercy. After the ſudden Skirmiſhes at 
Preſton, the ſaid Ear), with others, was ſolicitous 

ta 
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to prevent any further Deſtruction of the Lives of 
his Majeſty's Subjects, and inſtrumental to induce 
all in Arms to ſubmit themſelves to the King, pro- 
vided they might! be tecvred of their Lives. One of 
his Majctly's Officers, ſent from the General, gave 
them Encouragement to believe, that the Surrender 
of themſelves would be the ready Way to obtain 
the King's Mercy: In Confidence whereot,, when 
a Ceſlicion was agreed on, the ſaid Earl offer d him- 
ſeif to become ouc Of the Hoſtages ror them till 
next Morning; in which Time he received farther 
Aſſurances from the Officers, that the King was 2 
Prince of known Clemency ; that this was a diſtin- 
guiſhing Part of his Character; and that the free 
Surrender to Mercy, would be the proper Means to 
obtain it, The ſaid Earl believes his Majeſty's 
Officers were very ſenſible, and will be fo juſt as 
to acknowledge, that it had not been impracticable 
for many of thoie at Preſton to make their Way 
through his Majeſty's Forces; but this Attempt mul} 
have Occaſion'd the Loſs of many Lives, and might 
have been productive of ill Conſequences to the 
Government, which the ſaid Earl was defirous to 
prevent; and when the 1 ime agreed on for the 
Ceſſation was near expir'd, and General Hills feem'd 
uneaſy in not having receiv'd any Meflage from 
thoſe in the Town, the ſaid Earl writ a Letter to 


exhort them to ſurrender to the King's Mercy; and 
at the ſame Time declared to the ſaid General, and 


other Officers, that whatever happened, he was de- 
termined to continue with them, and rely entirely 
on his Majeſty's Clemency and Goodneſs, which 
he had Encouragement to expect; and in ſuch Cir- 
cumſtances the ſaid Earl cannot diſtruſt your Lord- 
ſhips, or the Commons Readineſs, to uſe their Me- 
diation for Mercy on his Behalf; which will lay 
him under the higheſt Obligations of Duty and Af. 
fection to his Majeſty, and perpetual Gratitude to 
both Houſes of Parliament. 


DERWENTWATER, 


The material Words of this Anſwer appearing 
not to be ſufficiently expreſs and clear, the Lord 
Chancellor ask'd the Earl of Derwentwater, if he 


meant by the ſaid Anſwer to plead Guilty to the ſaid 
5 Articles 


| DERWENTWATER, Sc. 2 Geo. I. 1715. 185 


f | Articles of Impeachment. The Earl ſaid, he did; 

e | and ſubmitted to the King's Mercy; and humbly | 
J= defired their Lordſhips Interceſſion to his Majeſty. 4 
f And his Anſwer and Plea was recorded accordingly ; | 
{- upon which he withdrew. | 
er Then the Lord Midarington was brought to the 1 
n | Bar; and having there alſo kneeled, was by the Lord "1 
n | Chancellor ask'd the fame Queſtion as the Earl of 1 
n- Derwentwater ; and he likewiſe delivered in his An- l 
ill ſwer; which was read as follows. Fl 
er 1 | 
2 The ANSWER of WIILIa Lord Widdrington 1 
n- zo the Articles of Impeachment of High Treaſon, 1 
ee | exhibited againſt him by the Honourable the Knights, 1 
to Citizens, and Burgeſſes of Great Britain in Par- | 74 
ys Lament aſſembled. | 
as 

ble! 11 is with inexpreſſible Concern and Affliction 
ay the ſaid Lord appears before this Auguſt Aſſem- | 
alt 1 bly, charged with Crimes of the moſt heinous Na- | 
ght ture; and though it is natural to Mankind to endea- 1 
the vour to conceal their Guilt, and make uſe of all + | 
to | Manner of Defence, eſpecially in the Caſe of Life, 1 
the | yet as he furrendered himſelf at Preſton, entirely re- 1 
nd lying on his Majeſty's Mercy, ſo he is now refolved 1 
om | not to take any Meaſures, which may argue the leaſt | ? , 
to Diffidence of that Mercy, or of your Lotdſhip's 94 
and Goodneſs; and therefore the ſaid Lord confeſſes, he 

and is guilty of the Treaſon wherewith he is charged in 

de- the ſaid Articles. And after having thus freely ac- ill 
rely knowledged his Offence, he begs Leave to lay his 1 
hick | Cafe before your Lordſhips, and humbly hopes, : 
Cir- when the particular Circumſtances are conſidered, it 

ord- will not be thought to merit the moſt rigorous Pu- 


Me- # niſhment, but that both your Lordſhips and the Ho- vol. vi. p. 16. 
lay nourable Houſe of Commons will look upon him, 
Af. as a proper Object of his Majeſty's Clemency ; and 
e te he humbly hopes he may not be thought the leſs 
unworthy of Favour, in that he never before of- | 
fended, nor was at any Time privy to or acquaint- 1 
TER. ed with any Deſign or Contrivaiice to deſtroy or di- | 
turb the Eſtabliſhed Government, the Laws or Re- | 
aring | ligion of this Kingdom, but came unawates into this 
Lord ſudden and unpremeditated Action; for although he 
if he had met with publick Rumours and Reports of in- 
: ſaid ended Inyaſions from Abroad, and Inſurrections at 
| | Home, 
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rances, that they ſubmitte 
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Home, yet he never knew, or any other Way heard 


of any formed Deſign againſt the Government, till 
he was told the Night before of a Meeting intended 
at Plainfield, in Northumberland, on the 6th of October 
laſt; and being ſoon after informed, that almoſt all 
his Neighbours and Acquaintance had there met in 
Arms, he took a haſty and inconſiderate Reſolution 
of joining them ; nor was he in any ſort prepared 


for ſuch an Undertaking, having only ſome of his 
own Family with him, no Arms but his common 


Fowling-Pieces and wearing Swords, and fewer 
Horſes than he conſtantly kept for ſeveral Years be- 
fore, and nothing but the Report of ſo many of his 
Friends being engaged, could have hurried him on 
to an Enterprize ſo unaccountably raſh and unjuſti- 
flable ; and he is willing to hope your Lordſhips 
will eſteem it ſome Alleviation of bis Crime, that 


in a Commotion of that Nature, there was ſo little 
Violation of the Rights and Properties of thoſe who 


oppoſed them; for he believes few Inſtances can be 
found where ſuch a Multitude continued ſo long in 


Arms, without doing greater Acts of Violence and 


Inzuſtice: The ſaid Lord cannot charge himſelf with 
any injurious Acts to the Property of his Fellow- 
Subjects, and endeavoured to prevent them in others; 
and hopes that it was thence owing, in ſome Mea- 
ſure, that there was ſhewn all along greater Marks 
of Moderation and Humanity, than is common in 
ſuch a Warlike and Hoſtile Proceeding. The $Sud- 
denneſs of the Attack at Preſton, without any pre- 
vious Summons, admitted no Time for mediating a 
Submiſſion, before the Loſs of that Blood, which 
was there unfortunately ſpilt; but after the Heat and 
Surprize of the firſt Action was over, a Ceſſation 
of Arms was deſired, and upon the mutual Meſ- 
ſages which then paſſed, the Officers ſent from the 
General encouraged them to believe the ſurrender- 
ing themſclves would be the ready Way to obtain 
the King's Mercy, and you them repeated Aſſu- 

to a Prince of the greateſt 
Clemency in the World: Upon theſe Hopes and 
Aſſurances, they made a general Surrender of them- 
ſelves to the King; and the ſaid Lord may jultly 
take Notice to your Lordſhips, that as he was the 
laſt who took up Arms, ſo he was the firſt who pro- 


cured a Meeting of the chief Perſons among them. 
| 1 
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ja order to lay them down ; and cannot doubt but 
your Lordſhips, and the Honourable Houſe of Com- 
mons, will think it equitable to make ſome Diſtinc- 
tion between an obſtinate Reſiſtance, and an early 
and humble Submiſſion, whereby the Peace and 
Tranquility of this Part of his Majeſty's Dominions, 
was entirely reſtor'd. Nature mutt have ſtarted at 
yielding themſelves up to a certain and ignominious 
Death, when it muſt be acknowledged that it was 
not impracticable for many of them to have eſcaped ; 
and it was poſſible fo great a Number grown deſpe- 
rate might have obtained further Succels, and there- 1 
by prevented the ſo- ſpeedy ſuppreſſing that Inſurrec- 
tion; but the ſaid Lord, and the reſt, having with 
the utmoſt Confidence relied on the Aſſurances of '| 
his Majeſty's great Clemency, and the Hopes of 
Mercy which had been given them from the Offi- 
cers who commanded the Royal Forces, he is en- 
couraged with great Earneſtneſs to implore the In- 1 
terceſſion of your Lordſhips and the Honourable 
Houſe of Commons with his Majeſty for that Mer- 
cy on which they wholly depended; and as he doth 
not know where Mercy was refuſed to thoſe who 
ſo early, and with ſo much Reſignation ſubmitted to 
; EF i, fo he humbly hopes your Lordſhips may be indu- 
ced to think, that the Exerciſe of this Divine Virtue 1 
by his Majeſty towards thoſe who caſt themſelves at | 
n his Royal Feet, upon the ſole Proſpect and Expecta- 
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|- tion of it, will appear no leſs glorious to his Majeſ- | 
= ty, and prove no leſs advantageous to the future 1 
a Quiet and Tranquility of his Government, than any "7 
h Examples of Juſtice in ſuch a Caſe can be likely to 
d do: And whatever Marks of Goodneſs and Favour 


n bis Majeſty ſhall} vouchſafe to the ſaid Lord, will 
{- not fail to engage him by the ſtrongeſt Ties of Gra- 


* titude, to demonſtrate in the future Courſe of his 
r Life, the moſt conſtant and inviolable Duty to his 
in Majeſty, and the moſt real Eſteem and Veneration for 


u- your Lordſhips and the Honourable Houſe of Com- 
eſt mons. 


n- W1IDDRINGTON. 


he Then the ſaid Middrington being asked if he had 
0- ny Thing farther to ſay, he begg'd to be excus'd 
m, n Imperfections in his ſaid Anſwer; ſaid * 
wn een 
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joined them, and proceeded in their Company 5 
* | l 
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been indiſpos'd with the Gout in his Stomach, and 
was not able to employ himſelf in preparing his An. 
ſwer till the Night before, and finiſhed it but that 
Morning; and humbly implor'd their Lordſhip's In- 
terceſſion to his Majeſty tor Favour and Mercy; 
and his Anſwer aud Plea being recorded accordingly, 
he withdrew. 

Then the Earl of Nithiſdale was brought to the 
Bar; and having there likewiſe kneeled, was asked 
the lame Quettion as the Earl of Derwentwater. 
And he alſo deliver'd in his Anſwer ; which was 
read as follows: 


The ANSWER of WILLIA Earl of Nithiſdale 
to the Articles of Impeachment of High I reaſon, 
exhibited againſt him by the Honourable the Knights, 

Citizens, and Burgeſſes of Great Britain i Parlig- 
ment aſjembled. 


T is with the utmoſt Confuſion the ſaid Earl ap- 

pears at your Lordſhip's Bar, under the Weight 
ot an Impeachment by the Commons of Great Br: 
tain for High I reaton : He humbly begs Leave, in 
Extenuation of his Crime, to aſſure your Lordfhips, 
that he was always a zealous Aſſertor of the Liber- 
ties of his Country, and never engaged in forming 
or carrying on any Deſign to ſubvert the ancient et- 
tabliſhed Government, and the good Laws of this 
Kingdom; but being ſummoned by thoſe entrulted 
with the Adminiſtration of the Government in Sch 
land to appear at Edinburgh, and being aſſured it 
he went thither he ſhould be made cloſe Priloner, he 
did not obey the Summons, but in all humble Man- 
ner apply'd for their Indulgence in diſpenſing wit! 
his being committed to Gaol, offering to give ally 
Bail tor his peaceable and quiet Behaviour; which 
being refuſed, and being at that Time in ſo ill a State 
of Health, that a Confinement in Edinburgh Caſtle 
would have endangered his Life, he was forced to 
abſcond, and kept private till ſeveral of the Perſons 
mentioned in the ſaid Impeachment, with many other 
ot his Neighbours, appeared in Arms very near the 
Place where the ſaid Earl lay concealed ; and then 
he inconſiderately and unfortunately (with four of 
his Domeſticks, and no other Perſon whatſocver) 
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the Places in the ſaid Articles of Impeachment men- 
tioned ; but he knew nothing of the intended inſar- 
rection till they were actually in Arms. The faid 
Earl is deeply ſenſible of his great Offence, and not 
affecting Delay, nor being willing to give your Lord- 
ſhips, or the Honourable Houſe of Commons, any 
unneceſſary Trouble, he does with a Sorrow equal 
to his Crime confeſs that he is guilty of the Treaſon 
in the ſaid Articles of Impeachment contain'd, and 
throws himſelf at his Majeſty's Feet, imploring his 
Royal Mercy ; and to incline his Majeſty thereto, 
and induce your Lordfhips to recommend him as an 
Object thereof, he begs Leave to inform your Lord- 
ſhips, that when he, and the reſt that were with him 
at Preſton, had engaged in a Battle, a Ceſſaſſion of 
Arms being agreed to, they had Intimations from his 
Majeſty's Officers, that if they ſubmitted, they might 
expect the King's Mercy; and Hiſtory abounding 
with Inſtances of Conditions ſtipulated with Gene- 
rals, even with Rebels, and afterwards agreed to, 
and confirmed by their Sovereigns, they were pre- 
vailed on by ſuch Encouragement, together with the 
Conſideration of his Majeſty's known Clemency, to 
ſurrender themſelves Priſoners ; whereby the Lives 
of great Numbers of his Majeſty's good Subjects 
were ſaved, which by an obſtinate Reſiſtance would 
inevitably have been deſtroy'd; and, therefore, he 
moſt humbly begs your Lordſhips would be pleaſed 
to repreſent his Caſe to his Majeſty in the moſt fa- 
vourable Manner; not doudting, but, by your Lord- 
ſhips powerful Interceſſion, he ſhall find, that as he 
performed the Duty of a good Chriſtian, in concur- 
ring to prevent Effuſſion of Chriſtian Blood, ſo he 
acted the Part of a wiſe Man in relying upon a Mer- 
cy ſo extenſive as that of his Majeſty : And he pre- 
fumes, when the Honourable Houſe of Commons 


are appriz'd of the Nature of his Caſe, they will not 


interpoſe to prevent him from having a Share in the 
Benefit of that Mercy, | 


NITHISDALE. 


And the Earl of Nithiſdale being asked, if he had 
any Thing farther to ſay; he ſaid, he had nothing, 
but to implore the King's Mercy. And his —_— 

t an 
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and Plea was recorded accordingly; and he with- 
drew. 


Then the Earl of Carnuwath was brought to the 
Bar; and having there likewiſe kneeled, was asked 
the ſame Queſtion as the Earl of Derwentwater, 

He ſaid, he had no Anſwer in Writing; but de- 


ſired to throw himſelf on the King's Mercy; and 


humbly implored their Lordſhips Interceſſion to his 
Majeſty on his Behalf ; and aſſured the Houſe, if the 
ſame were granted, he ſhould think himſelf obliged 
to live under the ſtricteſt Ties of Loyalty to his Ma- 
jeſty. And as to the ſaid Articles, he ſaid, he was 
guilty of;the High Treaſon contained in the ſaid Ar- 
ticles of Impeachment againſt him. And the ſaid Plea 
was recorded accordingly ; and he withdrew. 


Then the Viſcount Keumure was brought to the 
Bar; and having there kneeled alſo, was asked the 
ſame Queſtion as the Earl of Derwentwater. 

He ſaid, he had no Anſwer in Writing; but was 
guilty of the Charge of High Treaſon contained in 
the Articles of Impeachment againſt him; and beg- 


ged the Houſe would intercede with his Majeſty for 


Mercy. And his Plea was recorded accordingly ; and 
he withdrew. | 


Then the Lord Nairn was brought to the Bar; and 
having there alſo kneeled, was by the Lord Chancel- 
lor asked the ſame Queſtion as the Earl of Derwezt- 
m— „„ 

He ſaid he chrew himſelf upon the King's Mercy; 
and begged the Interceſſion of this Houſe to his Ma- 
jeſty. And as to the Articles of Impeachment-exhibi- 
ted againſt him, he ſaid he was guilty of the High 
Treaton contained in the ſaid Articles. And his Plea 
was recorded accordingly. Then he delivered in a 
Petition at the Bar; and the ſame was read as fol- 


lows: | 


To | 


: 


* 
* 


| 
4 
1 
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To the Right Honourable the Lords Spiritual and Tem- 


poral m Parliament Aſſembled. 


The Humble Petition of William Lord Nairn, 
Sheweth, 


HAT your Petitioner was educated, and 
hath always continued a Proteſtant, according 
to the Diſcipline to the Church of England; and 


though, by Reaſon of ſome miſtaken Principles he. 


unwarily imbib'd in his tender Years, he did not in 
all Reſpects conform to the late Revolution, lying 
under the leſs Neceflity, for that he had married an 
Heireſs, in whom all the Right of your Petitioner's 
Eſtate is inveſted ; and though he never took the 
Oaths, yet he always peaceably ſubmitted to, and 
lived quietly under the Government as by Law eſ- 
tabliſhed, until the breaking out of this Rebellion, 
in which your Petitioner was inadvertantly involy'd, 
but not before the Lord Mar and his Adherents had, 
for a confiderable Time, made themſelves Maſters 
of Perth and Daxkeld, and thereby ſurrounded your 
Petitioner's whole Eſtate, and came to your Petitio- 
ner's Houſe, lying in the Middle between thoſe Places, 
Your Petitioner heartily repents of this raſh Under- 
taking, and ſolemnly declares he knew nothing of 


our of the Pretender, before he actually appeared in 
Arms; nor knew any Thing about croſſing the Forth, 
until the Morning he was ſent over under Mac:zroþ's 


Command; and then was ſo far from approving of 


that Expedition, that though to avoid the Imputa- 
tion of Cowardice he would hazard his own Perſon 
therein, your Petitioner order'd back all his Depen- 
dants, and was only attended by his Son and four 
Servants, Who would not leave him in a Time of 
Danger, though often deſired ; nor was your Peti- 
tioner privy to any Deſigns of marching into Eng- 
land; tor having been bred a Seamen, he had no Pre- 

tentions to Knowledge in the Land Service. 
Your Petitioner being now ſenſible of his Errors, 
hath pleaded guilty to the Articles of Indictment of 
High Treaſon, exhibited againſt him by the Honou— 
'able Houſe of Commons, and thrown * 
is 
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bis Majeſty's Feet, humbly beſeeching your Lord. 


Proceedings againſt the Earl of 


ſhips, in Commiſcration of the deplorable Circum- 
ſtances of your Petitioner and his twelve Children, 
to recommend him to his Majeſty for that Mercy, 
which at the Time of his Surrender he was made to 
believe he might reaſonably expect. | 

This will lay your Petitioner and his Poſterity un- 
der the greateſt Obligations of Duty and Gratitude 
to his Majeſty, and bind them for ever to bleſs your 
Lordſhips, as the merciful Inſtruments of procuring 
ſuch a gracious Deliverance. 

And your Petitioner ſhall ever pray, ec. 


NAIRN, 


And being asked if he had any Thing farther to 


lay, he laid he had not; and withdrew, 


The Houſe of Commons having demanded Judg- 
ment againſt the Impeached Lords, who had pleaded 
guilty, and the gth of February being appointed for 
that Solemnity, the Lords came from their Houle to 
their Court erected in Weſt;ainfter-Hall, where ha- 
ving taken their reſpective Places, his Majeſty's Com- 
miſſion, appointing tlie Lord Milliam Cowper, Lord 
High Chancellor of Great Britain, to be Lord High 


Steward, for giving Judgment againſt the Impeached 


Lords, was read; and his Grace having removed from 
the Wool-Pack to an armed Chair, placed on the 
uppermoſt Step bur one of the Throne, as it was 
prepared for that Purpoſe, and then ſeated, himſelf 


in the Chair, and delivered his White Staff to the 


Gentleman Uqther of the Black-Rod, who ſtood on 


bis Right-Hand, and the Scal-Bearer holding the 


Purſe on his Lett. | 
Silence being commanded by the Serjeant at Arms, 
James Earl of Derwentwater, Will:am Lord Wid- 
drington, William Earl of Nithiſdale, Robert Earl of 
Carnwath, William Viſcount Keamure, and Milliam 
Lord Nairn, were all brought to the Bar by the De- 
puty-Governor of the Tower, having the Ax carried 


before them by the Gentlemen Gaoler, who itood 


with it on the Left-Hand of the Prifouers, with the 
Edge turned from him. The Priſoners, when they 
approached the Bar, after kneeling, bowed to his 


Grace the Lord High Steward, and to the * of | 
ects, | 
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Y Peers ; which Compliment|was returned to them by 
a his Grace and the Peers, and the Articles of Im- 
| pcachment exhibited by the Commons, as above in- 
, ſerted, were read. After which they were ſeverally 


0 asked by the Lord High Steward, what they had to 
ſay why Judgment ſhould not paſs upon them ac- 

. cording to Law, beginning with the Earl of Der- 

- BB wentwater ; who returned the following Anſwers, 


o [ Only humbly beg Leave of my Noble Peers to Earl of Derwenr- 
repeat a few Circumſtances, mentioned in my * 4niwep 
Anſwer to the Articles of Impeachment, exhibited 
| againſt me by the Honourable Houſe of Commons. 
But the Terrors of your Lordſhip's juſt Sentence, 
which at once deprive me of my Lite and Eſtate, 
0 and compleat the Misfortunes of my Wife and in- 
nocent Children, are ſo heavy upon my Mind, to- 
gether with my Unexperience, that I am ſcarce able 


9.0 alledge what may extenuate my Offence, if any ö 
d Thing can do it. I have confeſt myſelf Guilty: But, | 
or W my Lords, that Guilt was raſhly incurr'd without l 
to any Premeditation, as I hope your Lordſhips will be ? 
a. convinced by one Particular; I beg Leave to obſerve, * 
m- { was wholly unprovided with Men, Horſes, Arms, [ 
rd and other Neceſſaries, which in my Situation I could 

gh not have wanted, had I been privy to any formed De- 


ed ſign. As my Offence was ſudden, ſo my Submiſ- | 
"mM fon was carly : When his Majeſty's General thought 1 
he t to demand Hoſtages for ſecuring the Terms of = 
525 the Ceſſation, I voluntarily offered myſelf; without | 
eit which the Ceſſation might poſſibly have proved inef- | 
the fectual: And whillt I continued Hoſtage, the great 
on Character of his Majeſty's Clemency, and the re- 
the peated Encouragment I had to hope for Mercy, by 
ſurrendering to it, ſoon determin'd me; and I ac- 


NS, cordingly declared my Refolution to remain with 
Tod. his Majeſty's Forces, and from that Time ſubmitted 
| of myſelf to his Goodneſs, on which I (till entirely de- 
an. pend. J humbly hope to obtain the Mediation of 
Je- your Lordſhips, and of the Honourable Houſe of 
ied Commons, in my Behalf; ſolemnly proteſting my 
50d future Conduct ſhall ſhew me not altogether unwor- 


the thy your Generous Compaſſion for my Life, which 
hey is all I can beg of his Majeſty. 
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Lords, I have abandoned all Manner of 
Defence ever ſince I] firſt ſurrender'd myſelf 
to his Majeſty's Royal Clemency, and only now beg 
Leave to repeat to your Lordſhips ſome Circum- 
ſtances of my unhappy Caſe, which I have already 
ſet forth in my Anſwer. 

Your Lordſhips ſee before you an unfortunate 
Man, who, after leading a private and retired Life 
tor many Years, has by one raſh and inconſiderate 
Action expoſed himſelf and his Family to the great- 
eſt Calamities and Miſery, and is now upon the 
Point of recciving the ſevereſt Sentence directed by 
any of our Exzgh/h Laws. 

i do proteſt ro your Lordſhips, that I was never 
privy to any concerted Meaſures againſt his Majeſ- 
ty's Royal Perſon, or the eſtabliſhed Government, 
As to the Inſurrection in Northumberland, J only 
heard of it accidentally the Night before it happen'd; 
and being ſoon after informed that all my Neigh- 
bours and Acquaintance had met in Arms, a Crowd 
of confuſed and miſtaken Notions hurried me at 
once into a precipitate Reſolution of joining them; 
a Reſolution, which I muſt own J could never 
ſince calmly refle& upon, without Part of that Con- 
fuſion I find myſelf under in the publick Acknow- 


ledgment of ſo much Raſhneſs and Folly. After 


thus plunging out of my Depth, as unprepared for 
ſuch an Enterprize, as the Action was unpremeditated, 
I cannot, for my own Particular, upon the ſtricteſt 
Recollection, charge myſelf with any Violation of 
the Properties of my Fellow-SubjeQs ; but on the 
contrary, I always cndeavoured to encourage Hu- 
manity and Moderation during the whole Courſeot 


our miſerable Expedition : And in order to make the 


beſt Attonement in my Power for the great Fault! 
had been guilty of, I can jultly ſay, that I was in no 
{mall Degree inſtrumental in procuring: a general 
Submiſſion to his Majeſty. But, my Lords, how- 
ever willing or deſirous, either I or any others might 
be to put a ſpeedy End to thoſe unfortunate T rou- 
bles, Self-Preſcrvation, the firſt and moſt powerful 
Law of Nature, would have rendered the Propoſal 
vain and truitleſs, had not the Officers who com- 
manded the Royal Forces given us Hopes -of Mer- 


cy, and aſſured us, we ſubmitted to a Prince of the 
| greateſt 
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greateſt Clemency in the World. Theſe Hopes, and 
this Aſſurance, anſwer 'd the ſtrongeſt Objections, 
overcame all remaining Ditliculties, and gave the 
finiſhing Stroke to a general Surrender, whereby the 


further Effuſion of Britiſh Blood was prevented, and 


4 perfect Tranquility reſtored to theſe Parts of his 
Majeſty's Dominions. 

My Lords, as this my firſt Attempt was raſh and 
unpremeditated, as I always uſed and promoted Mo- 
deration and Humanity towards my Fellow-Sub— 


jects, and as I did not obſtinately perſiſt in my Fault, 


but was the firſt who propoſed an early Submiſſion 
to his Majeſty, I humbly hope my unhappy Caſe, 
and the deplorable Condition of my unfortunate 
Children, already deprived of their tender Mother, 


will raiſe a generous Compaſſion in your Lordſhips, 


and the Honourable Houte of Commons ; and I 
molt earneſtly entreat both your Lordſhips, and that 
Honourable Houte, to become Interceſſors with his 
Majeſty in my Behalt, for that Mercy which I was 
encouraged to hope tor when [I firſt ſurrendered, 


aud which TI have ever ſince with the utmoſt Confi- 


dence relied upon. | 

I have only to add my moſt ſolemn Aſſurance be- 
fore this Auguſt Aſſembly, that no future Time ſhall 
ever find me wanting in the molt inviolable Duty 
and Gratitude to that mnerciful Prince who gives me 


my Life, and reſtores a Father to five miſerable and 


diſtreſſed Orphans ; and I thall always retain the 
higheſt Eſteem and Veneration for your Lordſhips 
and the Honourable Houſe of Commons. 
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M Lords, I have confeſſed myſelf guilty, re- Lord Nithijdate's 


lying only Oll his Majeſty's Mercy 5 and I beg Anlwer. 


Leave to aſſure your Lordſhips, | was never privy 


to any Plot or Deſign againſt his Majeſty's Perſon 
or Government, and was unprovided with any Ne- 


ce{laries for ſuch a Purpoſe ; but raſhly and inconſi- 


| derately, with only four of my Servants, joined thoſe 


who appeared in Arms in my Neighbourhood, and 


Was one of the laſt who went unto them. 


At Preſton, my Lords. his Majeſty's Generals 


| gave great Hopes and Encouragement to believe, that 


lurrendering to his Majeſty's Mercy was the ready 
ay to obtain it, with repeated Aſſutances that his 

Majeſty was a Prince of the greateſt Clemency. 
* > Upon 
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Upon thoſe Hopes and Aſſurances I ſubmitted 
myſelf, and {till entirely depend on his Majeſty's 
Goodneſs, earneſtly beſeeching your Lordſhips, and 
the Honourable Houle of Commons, to intercede 
with his Majeſty on my Behalf. | 

And I folemnly promiſe your Lordſhips, I ſhall 
during the Remainder of my Life pay the utmoſt 
Duty and Gratitude to his moſt Gracious Majeſty, 


and the higheſt Veneration and Reſpect to your 


Lord Carnwath's 
A! i{wer, 


Lordſhips and the Honourable Houſe of Com- 
mons, | 


Y Lords, I ſhall not trouble this great Aſſem- 
bly with a Repetition of what I ſaid when for- 
merly before your Lordſhips and his Majeſty's 


Council. 


I hope theſe Noble Lords entertain that favourable 
Opinion of my ſincere Dealing then, as to believe 
that want of Experience and Knowledge of the 
Laws, was the great Inducement of engaging me it 
this tatal and unhappy Undertaking, 

The only Thing I can hope or wiſh for, is his 
Majeſty's Mercy'; He has the Caaracter of a merci- 
ful Prince: Should it pleaſe him to think me a pro- 
per Object for it, (tho* I muſt confeſs myſelf a very 
unworthy one,) all I can ſay, my Lords, is, that 
the Remainder of my Life ſhall convince his Majet 
ty, and all the World, of my true Penitence and 
Gratitude, 

My Lords, I am yet an unworthy Member ol 
this great Body the Peerage, now expecting your 
Lordſhips Judgment, as to Life or Death : Should 
it be for Life, my Demeanour and Carriage for the 
future will be ſuch, as none of your Lordſhips ſhall 
be aſham'd of having ſhew'd me Compaſſion : But 
ſhou!d it be for Death, God's Will be done. J 
my laſt Hour I ſhall pray for the Nation's and yout 
Lordſhips Proſperity, having this Comfort in my pre- 
ſent Diſtreſs, that your Lordſhips are my Judges at 
this Tribunal: And yet a greater Comfort have |, 
that I am ſoon to appear before a Greater, where 
can't deſpair of finding Mercy and Forgiveneſs fo. 
all my Sins, 

beg God Almighty's Pardon for them: I have 
already ask'd his Majeſty's, and I do it now. And 
{ do humbly beg Leave, once more, and peut 
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the laſt Occaſion that ever I ſhall have, to deſire that 
your Grace, this Noble Houſe, and the Honourable 
Commons of Great Britain, who are now here, 
wauld intercede with his Majeſty for me. 

take my Leave of your Lordſhips, and wiſh you 
all Happinels. | 


gainſt his Majeſty ; nor was I ever acceſſary to any 
previous Deſign againſt him. I humbly beg my No- 
ble Peers, and the Honourable Houſe of Commons, 
to interceed with the King for Mercy to me, that 1 
may live to ſhew myſelf the dutifulleſt of his Sub- 
jects, and to be the Means to keep my Wife and 
four ſmall Children from ſtarving ; the Thoughts 
of which, with my Crime, makes me the moſt un- 
fortunate of all Gentlemen. 


| Am very ſenſible how unfit Lamtoplead my own Lord Nairs's 
L Cauſe before your Grace, (my Lord High-Stew- Anſwer. 


ard,) and this Auguſt Aſſembly; and, therefore, 
though I could ſay much to extenuate the Crime for 
which I ſtand impeacked, yet I chuſe rather to lay 
my whole Streſs upon the King's Mercy ; tor which 
he is ſo renowned, and which I was put in Hopes of 
at the Time of my Surrender. In Conſideration 
whereof, and in Compaſſion to an afflicted Wite 
and Twelve Children, I ſtill hope, by the Mediation 
of your Grace, my Noble Lords, and the Honou- 
rable Houſe of Commons, I may obtain it; folemn- 
ly proteſting, that in Gratitude for ſo ſignal a Deli- 
verance, | will, to the End of my Lite, remain a 
dutiful and obedient Subject to his moſt Gracious 
and Sacred Majeſty King George. 


The Lord High-Steward asked every one of them, 
ii they had any Thing to ſay in Arreſt of Judgment; 
and each anſwering, No, Proclamation was made 
for Silence, | 


% 


Lords, I am truly ſenſible of my Crime, Lord Kenmure's 
and want Words to expreſs my Repentance, Aer. 
God knows I never had any perſonal Prejudice a- vol, vi. p. 14. 
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Then his Grace the Lord High-Steward, upon! 
proceeding to Judgment againſt James Earl of Der- 
wentwater, William Lord Widdriagton, William Fari 
of Nithiſaale, Robert Earl of Carnwath, William | 
Viſcount Keumure, and HUlam Lord Nairn, made 
the following Speech unto them, 


AMES Earl of Derwentwater, William Lord 
7 i iddriugton, William Earl of Nithiſdale, Robert 
Earl of Carawath, William Viſcount Keamure, Wil 
liam Lord Nairs ; 

You ſtand impeached by the Commons of Great 
Britain in Parliament aſſembled of High Treaſon, 
in traiterouſly imagining and compaſſing the Death I 
of his molt ſacred Majeſty, and in conſpiring, for 
that End, to levy a bloody and deſtructive War a- 

gainſt his Majeſty, in order to depoſe and murder 
bim; and in levying War accordingly, and pro- 
claiming a Pretender to his Crown to be King of 
theſe Realms. ; 

Which Impeachment, though one of your Lord- 

thips, in the Introduction to his Flea, ſuppoſes to be 
out of the Ordinary and Common Courſe of Law 
and Juſtice, is yet as much a Courſe of proceeding 
according to the Common Law, as any other what- 
ſocver. | _ 
It you had been indicted, the Indictment muſt 
have been remov'd, and brought before the Houte of 
| Lords, (the Parliament fitting.) Tn that Cafe you 
i had ('tis true) been accuted only by the Grand Jury 
| | of one County; in the pretenr, the whole Body of 
4 the Commons of Great Britain, by their Repreſen- 
| tatives, are your Accuſers. 8 | 

And this Circumſtance is very obſervable, (to ex- 
clude a!l poſſible Suppoſition of Hardſhip, as to the 
Method of procccding againſt you,) that however 
all great Aſſemblies amongſt vs are apt to differ on 
other Points, you were impeached by the unani— 
mous Opinion of the Houſe of Commons, (not one 
contradicting.) | 

They found themſelves, it ſeems, ſo much con- 
cerned in the Preſervation of his molt truly facred 
Majeſty, and the Proteſtant Succeſſion, (the very 
Lite and Soul of thefe Kingdoms,) that they could 
not omit the firlt Opportunity or taking their prog 

art 


Part, in order to ſo ſignal and neceſſary an Act of 
his Majeſty's Juſtice. 
And thus the whole Body Politick of this free 


Kingdom has, in a manner, roſe up in its own De- 


fence, for the Puniſhment of thoſe Crimes which, 
was rightly apprehended, had a direct Tendency to 
the everlaſting Ditlolution of it. 

To this Impeachment you have ſeverally pleaded, 
and acknowledged yourſelves Guilty of the High- 


| Treaſon therein contain'd. 


Your Pleas are accompanied with ſome Variety of 
Matter, to mitigate your Ottences, and to obtain 
Mercy. 

Part of which, as ſome of the Circumſtances, ſaid 
to have attended your Surrender, ſeeming to be ot- 
ter'd rather as Arguments only tor Mercy, than any 
Thing in Mitigation of your preceding Guilt, is 
not proper for me to take notice ot. 

But as to the other Part, which is meant to extenu- 
ate the Crimes of which you are convicted, it is fit 
[ ſhould take this Occation to make ſome Obſerva- 
tions to your Lordſhips upon it; to the End that the 


judgment to be given againſt you may clearly appear 


to be juſt and righteous, as well as legal ; and that 
you may not remain under any fatal Error, in re- 
ipect of a greater Judicature, by reflecting with lefs 


Horror and Remorſe on the Guilt you have con- 


tracted, than it really deſerves. 

It is alledg'd by ſame of your Lordſhips, that you 
engaged in this Rebellion without previous Concert 
or Deliberation, and without fuitable Preparations 
of Men, Horſes, and Arms. 

If this ſhould be ſuppoſed true, on fome of your 
Lordſhips averring it, I defire you to conſider, that 
as it exempts you from the Circumſtance of contri- 
ving this Treaſon, ſo it very much aggravates your 
Guilt in that Part you have undoubtedly born in the 
Execution of it. 

For it ſhews, That your Inclinations to rebel were 
ſo well kn6wn, (which could only be troma conti- 
nucd Series of your Words and Actions,) that the 
Contrivers of that horrid Delign depended upon you, 


and therein judg'd rightly : That your Zeal to en- 


gage in this Treaſon was to ſtrong, as to carry you 
into it on the leaſt Warning, and the very firſt In- 
vitation: That you would not excuſe yourſelves by 
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Vol. vi. p. 15. Want of Preparation, as you might have done: And 
that rather than not have a Share in the Rebellion 
you would plunge yourſelves into it almoſt naked, 
and unprovided for ſuch an Enterprize, In ſhort, 
that your Men, Horſes, and Arms, were not ſo well 
prepared as they might, and would have been on 
longer Warning ; but your Minds were. | 
It isalledg'd alſo as an Extenuation of your Crime, 
that no cruel or harſh Action (I ſuppole is meant no 
Rapine or Plunder, or worſe) has been committed 
by you. | 
This may in part only be true: But then your 
Lordſhips will at the fame Time conlider, that the 
. laying waſte a Tract of Land bears but a little Pro- 
portion in point of Guilt, compared with that Crime 
of which you ſtand convicted; an open Attempt to 
deſtroy the beſt of Kings, toruin the whole Fabrick, 
and raze the very Foundations of a Government, 
the beſt ſuited of any in the World to perfect the 
Happineſs, and ſupport the Dignity of human Na- 
ture. The former Offence cauſes but a Miſchief 
that is ſoon recover'd, and is uſually pretty much 
confin'd; the latter, had it ſucceeded, mult have 
brought a laſting and univerſal Deſtruction on the 
whole Kingdom. 
Beſides, much of this was owing to Accident: 
Vour March was ſo haſty, partly to avoid the King's 
Troops, and partly from a vain Hope to ſtir up In- 
| ſurrections in all the Counties you paſſed through, 
| . that you had not Time to ſpread Devaſtation, with— 
out deviating from your main, and, as I have ob- 
ſerv'd, much worſe Deſign. 
| Farther, 'tis very ſurprizing that any concerned in 
5 this Rebellion, ſhould lay their engaging in it on the 
th | Governments doing a neceſſary and utual Act, in 
like Caſes, for its Preſervation; the giving Orders to 
| confine ſuch as were moſt likely to join in that 
i Treafon: ?Tis hard to believe that any one ſhould 
{6 | rebel, merely to avoid being reſtrain'd from rcbe!- 
| ling; or that a gentle Confinement would not much 
better have ſuited a crazy State of Health, than the 
Fatigues and Inconveniences of ſuch long and halty 
Marches in the Depth of Winter. 

Your Lordſhips riſing in Arms, therefore, has 
kt | much more juſtity'd the Prudence and Fitneſs of 
; thoſe Orders, than thoſe Orders will in any n 
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{crve to mitigate your Treaſon. Alas! happy had 
it been for all your Lordſhips, had you fallen under 


ſo iudulgent a Reſtraint! - 


When your Lordſhips ſhall in good Earneſt apply 
your ſelves to think impartially on your Caſe, ſurely 


you will not your ſelves believe, that *tis poſſible, 


in the Nature of the Thing, to be engaged, and 
continue ſo long engaged, in ſuch a difficult and 
laborious Enterpriſe, through Raſhneſs, Surprize, or 
Inadvertency ; or that had the Attack at Preſton 
been lets tudden, (and conſequently the Rebels 
better prepared to receive it,) your Lordſhips had 
been reduced the ſooner, and with leſs, if not with- 
out any Blcodſhed., | 

No, my Lords, theſe, and ſuch like, are artful 
Colourings, proceeding from Minds fill'd with Ex- 


pectation of continuing in this World; and not 


trom ſuch as are preparing for their Defence before 
a Tribunal, where the Thoughts of the Heart, and 
the true Springs and Cauſes of Actions, mult be 


laid open. 


And now, my Lords, having thus removed ſome 
falle Colours you have uſed; to aſſiſt you yet far- 
ther in that neceſſary Work of thinking on your 
great Offence as you ought, I procced to touch 
upon ſeveral Circumſtances that feem greatly to ag- 
gravate your Crime, and which will deſerve your 
moſt ſerious Conſideration. 

The divine Virtues ('tis one of your Lordſhips 
own Epithets) which all the World, as well as your 


Lordſhips, acknowledge to be in his Majeſty, and 


which you now lay claim to, ought certainly to 
have withheld your Hands from endeavouring to 
depoſe, to deſtroy, to murder that molt excellent 
Prince; ſo the Impeachment ſpeaks, and ſo the 


Law conſtrues your Actions: And this is not only 


true in the Notion of Law, but almoſt always fo 
in Deed and Reality. Tis a trite, but very true 
Remark, that there are but few Hours between Kings 
being reduced under the Power of Pretenders to 
their Crown, and their Graves : Had you ſucceed- 
ed, His Majeſty's Caſe would, I fear, have hardly 


deen an Exception to that general Rule, ſince *tis 


highly improbable, that Flight ſhould have ſaved any 
0 that illuſtrious and valiant Family. 
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"Tis a farther Aggravation of your Crime, that 
his Majeſty, whom your Lordſhips would have de. 
thron'd, attected not the Crown by Force, or by the 


Arts of Ambition, but ſucceeded peaceably and le- 


gally to it; and on the Diſeaſe of her late Majeſty, 
without Iflue, became undoubtedly the next jn 
Courſe of Deſcent capable of ſucceeding to the 
Crown by the Law and Conſtitution of this Kiny. 
dom, as it ſtood declared ſome Years before the 
Crown was expreſly limited to the Houſe of Hay. 
over, This Right was acknowledg'd, and the Deſ- 
cent of the Crown limited or confirmed accord- 
ingly, by the whole Legiſlature in two ſucceſſive 
Reigns; and more than once in the latter; which 
your Lordſhips Accomplices are very far from al- 
lowing, would biaſs the Nation to that Side, 
How could it then enter into the Heart of Men, 


to think that private Perſons might, with a good Con- 


fcience, endeavour to ſubvert ſach a Settlement by 
running to tumultuary Arms, and by intoxicating 
the Dregs of the People with contradictory Opi- 
nions, and groundleſs Slanders? or that God's Pro- 


vidence would ever proſper ſuch wicked, ſuch ruin- 


ous Attempts? 

Eſpecially, if, in the next Place, it be conſider'd, 
that the moſt fertile Inventions on the Side of the 
Rebellion, have not been able to aſſign the leaſt 
Shadow of a Grievance as the Cauſe of it: To ſuch 
poor Shitts have they been reduc'd on this Head, that 
tor want of better Colours, it has been objected in a 
ſolemn Manner, by your Lordſhips Aſſociates, to 


his Majeſty's Government, That his People do not 


enjoy the Fruits of Peace, as our Neighbours have 
done ſince the laſt War. Thus they firſt rob us of 


our Peace, and then upbraid us that we have it not. 


"Tis a monſtrous Rebellion that can find no Fault 
with the Government it invades, but what 1s the 
Effect of the Rebellion itſelf. 

Your Lordfhips will likewiſe do well to confider 
what an additional Burthen your Treaſon has made 
neceſſary on the People of this Kingdom, who 
wanted, and were about to enjoy ſome Reſpite 
To this End, "tis well known, that all New, or 
Increaſe of Laxes, were the laſt Year carefully a- 
yoided ; and his Majeſty was contented to have no 

more 
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more Forces than were juſt ſufficient to attend his Vol. vi. p. 16. 
Perſon, and ſhut the Gates of a few Garrifons. 


But what his Majeſty thus did for the Eaſe and 
Quiet of his People, you moſt ungratefully turn'd to 
his Diſadvantage, by taking Encouragement from 


| thence, to endanger his and his Kingdoms Safety, 


and to bring Oppreſſion on your Fellow-Subjects. 
Your Lordſhips obſerve I avoid expatiating on the 
Miſeries of a Civil War, a very large and copious 
Subject; I ſhall but barely ſuggeſt to you on that 
Head, that whatever thoſe Calamities may happen 


to be in the preſent Caſe, all who are, at any I ime, 


or in any Place, Partakers in the Rebellion, (eſpeci- 
ally Perſons of Figure and Diſtinction,) are in ſome 
Degree reſponſible for *em : And therefore your Lord- 


| ſhips mult not hold your ſelves quite clear from the 


Guilt of thoſe Barbarities which have been lately 
committed by ſuch as are engaged in the ſame Trea- 
ſon with you, and not yet perfectly reduced, in 
burning the Habitations of their Countrymen, and 
thereby expoſing many Thouſands to Cold and Hun- 
ger in this rigorous Seaſon. | 

1 muſt be ſo juſt to ſuch of your Lordſhips as pro- 
ſels the Religion of the Church of Rowe, that you 
had one Temptation, and that a great one, to en- 
gage you in this Treaſon, which the others had 
not; in that 'twas evident, Succeſs on your Part 
muſt for ever have eltabliſhed Popery in this King- 
dom, and that probably you could never have a. 
gain fo fair an Opportunity. 

But then, good God! how muſt thoſe Proteſtants 
be covered with Confufion, who enter'd into the 
ſame Meaſures, without ſo much as capitulating for 


their Religion, (that ever I could find, from any Exa- 


mination J have ſeen or heard,) or ſo much as re- 


quiring, much leſs obtaining a frail Promiſe, that 


it ſhould be preſert'd, or even tolerated. 

It is my Duty to exhort your Lordfſſhips, thus to 
think of the Aggravations, as well as the Mitigati- 
ons (if there be any) of your Offences; and if I 
conld have the leaſt Hopes, that the Prejudices of 
Habit and Education would not be too ſtrong for 
the moſt carneſt and charitable Entreaties, I would 
beg you not to rely any longer on thoſe Directors 
of your Conſciences, by whoſe Conduct you have 
very probably been led into this miſerable Condi- 

tion; 
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tion; but ihat your Lordſhips, would be aſſiſted by 
tome of thoſe pious and learned Divines of the 
Church of England, who have conſtantly bore that 
infallible Mark of ſincere Chriſtians univerſal Charity, 

Aud now, my Lords nothing remains, but that 
I pronounce upon you (and ſorry I am that it falls 
to my Lot to do it) that terrible Sentence of the 
Law, which muſt be the ſame that is uſually given 
againſt the meaneſt Offender in the like Kind. 

The moſt ignominious and painful Parts of it are 
uſually remitted by the Grace of the Crown to Per- 
ſons of your Quality; but the Law, in this Caſe, 
being deaf to all Diſtinctions of Perſons, requires 
I ſhould Pronounce, and accordingly it is adjudg'd 
by this Court, 


© That you James Earl of Derwentwater, Wil. 
„% [iam Lord Widdriugton, William Earl of 
« Nuhiſdale, Robert Earl of Carnwath, Wil. 
« kam Viſcount Kenmure, and William Lord 
*© Naira, and every of you, return ro the 
& Priſon of the Tower from whence you came; 
& from thence you mult be drawn to the Place 
« of Execution; when you come there, you 
« muſt be hang'd by the Neck, but not till you 
« be dead; for you muft be cut down alive, 
© then your Bowels muſt be taken out, and 
& burnt before your Faces: Then your Heads 
© mutt be ſevered from your Bodies, and your 
e Bodies divided each into four Quarters; and 
e theſe muſt be at the King's Diſpoſal. 

And God Almighty le merciful to your Souls. 


Then the Lord High-Steward ſtood up unco- 
yered; and, declaring there was nothing more to be 
done by Virtue of the preſent Commiſſion, broke 
the Staff, and pronounced it diſſolv'd; and then 
leaving the Chair, came down to the Wooll-Pack, 
and faid, Is it your Lordſhips Pleaſure to adjourn 
to the Houſe of Lords? 

Lords, Ay, ay. 


Tue condemm d The Writs for executing the ſaid ſix Lords be- 
Lords Petition to 


the two Houſes. tenant of the Tower, and the Sheriffs of London, 


ing on the 18th of February deliver'd to the Lieu- 


and Middleſex, they petitioned both Houſes of 
| | Parlia-. 
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Parliament, on the 22d of the ſame Month, to in- 


terceed with his Majeſty on their Behalf. And the 

Lords preſented an Addreſs accordingly. To which 

the King only anſwered : ** That on this and all other 

* Occaſions, he ſhou'd do what he thought moſt 

« conſiſtent with the Dignity of his Crown, and 

the Safety of his People.“ 

Ihe Commons, to avoid Importunity, adjourn'd Three of them 
themſelves; and an Order of Council was iſſued ordered to be 
on the 23d Inſtant for executing the Earl of Der- ed. 
wentwater, the Earl of Nithiſdale, and the Lord 

Vitcount Keumure. The next Day the other three 


were reprieved till the 7th of March. 


The Debates in Council run high on this Oc- pebates inCoun- 
cation, The Earl of Nottingham, Lord Preſident of cil on reprieving 
the Council, was ſoon made ſenſible of the Reſent- ſome of them. 
ment of the Court; he and all that were related 
to him, being turn'd out of their Places. 

James Earl of Deruwentwater, and William Vit Earl Derwent- 
count Keumure, were brought to the Scaffold on water, 2nd _ 
Tower-Hill on the faid 24th of February. Thee exscuted. 
Earl had ſuch Aſſurances given him of his Lite 
by his Friends, that he was under ſome Surpriſe. 

But the Lord Keunmure ſeemed well prepared for 
the fatal Stroke: The Compoſure and Serenity oft 
his Mind, was admir'd by all that ſaw him. 


The Lord Derwentwater read the following Pa- 
per at his Execution. 


BE! NG in a few Minntes to appear before the 
Tribunal of God, where, tho? moſt unworthy, 
| hope to find Mercy, which I have not found 
from Men now in Power; I have endeavour'd to 
make my Peace with his divine Majeſty, by moſt 
humbly begging Pardon for all the Sins of my vol. yi. p. «5. 
Life: And | doubt not of a merciful Forgiveneſs 
through the Merits of the Paſſion and Death of my 
Saviour Jeſus Chriſt; for which End J earneſtly 
deſire the Prayers of all good Chriſtians. 

After this I am to ask Pardon of thoſe whom J 
might have ſcandalized, by pleading Guilty at my 
Tryal. Such as were permitted to come to me, 
told me, that having been undeniably in Arms, 
pleading Guilty was but the Conſequence of having 
ſubmitted to Mercy; and many Arguments "_ 
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uſed to prove there was nothing of Moment in fo 
doing; amongſt others, the univerſal Practice of 
ſigning Leaſes, whereof the Preambles run in the 
ame of the Perſon in Poſſeſſion. 
But I am ſenſible, that in this I have made bold 
with my Loyalty, having never any other but King 
James the Third for my rightful and lawful Sove- 
reign; him I had an Inclination to ſerve from my 
Intancy, and was moved thereto by a natural Love 
I had co his Perſon, knowing him to be capable of 
making his People happy ; and though he had been 
of a different Religion from mine, I ſhould have 
done for him all that lay in my Power, as my An- 
ceſtors have done for his Predeceſſors, being there- 
to bound by the Laws of God and Man. 
Wherefore, if in this Affair J have acted rafhly, 
it ought not to affect the Innocent: I intended to 
wrong no Body, but to ſerve my King and Coun- 
try, and that without Self-Intereſt; hoping, by the 
Example I gave, to have induced others to their 
Duty; and God, who ſees the Secrets of my 
Heart, knows I ſpeak Truth. Some Means have 
been propoſed to me for faving my Lite, which [ 
look'd upon as inconſiſtent with Honour and Con- 
ſcience, and therefore | rejected them; for, with 
God's Aſſiſtance, I ſhall 1 any Death to the 
doing a baſe unworthy Action. I only wiſh now, 
that the laying down my Lite might contribute to 
the Service of my King and Country, and the Re- 


eſtabliſhment of the ancient and fundamental Con- 


ſtitution of theſe Kingdoms, without which no laſt- 
ing Peace or true Happineſs can attend them : Then 
{ ſhould indeed part with Lite even with Pleaſure, 
As it is, I can only pray, that theſe Bleſſings may 
be beſtowed upon my dear Country; and fince ! 
can do no more, I beſeech God to accept of my 
Lite as a ſmall Sacrifice towards it. 

I die a Roman Catholick: I am in perfect Cha- 
rity with all the World; J thank God for it, even 
with thoſe of the preſent Government, who are 


moſt inſtrumental in my Death. I freely forgive 


ſuch as ungenerouſly reported falſe Things of me, 
and I hope to be torgiven the Treſpaſſes of my 
Youth by the Father of infinite Mercy, into whole 
Hand I commend my Soul, 


i Ja. Derwentwater 
we : P. 8. 
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P. S. If that Prince, who now governs, had given 
me my Life, I ſhould have thought my ſelf obliged 
never more to have taken up Arms againſt him. 


After the Reading this Paper, he deliver'd it to 
the Sheriff. Then turning to the Block, and finding 
4 rough Place, he bid the Executioner chip it off. 
Then pulling off his Coat and Weſtcoat, he lay 
down to fit his Neck to the Block, telling the 
Executioner, that the Sign he ſhould give him, 
was, Lord Feſu, receive my Soul; and at the third 
Time - of repeating it, he was to do his Office. 
Which he accordingly did at one Blow. | 

Immediately after the Earl was executed, the 
Lord Kenmure was brought to the Scaffold, ac- 
company'd by his Son and ſome Friends, and at- 
tended by two Clergymen of the Church of Eug- 
land; which was the Religion he profeſs'd. He 
made no other Speech, than that he was concern'd 
that he had pleaded Guilty. After which laying 
down his Head on the Block, he rais'd it up a- 
ain; and ſtill continuing on his Knees, gave the 

xecutioner ſome Money, and told him he wou'd 
give him no Sign, but when he laid down his Head 
again, he might perform his Office as he ſaw good. 

hen having lifted up his Hands a ſhort Time in 


Prayer, he reſolutely laid down his Head; which 


at two Blows was ſever'd from his Body. 

Atter his Execution, a Letter was found, which 
he wrote to the Pretender, (whom he ſtiled King 
James;) in which he declared, that he died for his 
faithful Services to his Majeſty; but hop'd the Cauſe 
he died for would flouriſh after his Death: And 
as he ſuffered for his Service, he hop'd his Majeſty 
wou'd provide for his Wife and Children. 

The other Lords, viz. Lord Widdrington, Earl 
of Carnwatb, and Lord Naira, were firſt reprieved 
to the 5th of March, and afterwards pardon'd : But 
the Earl of Nithiſdale, the Day before the Executi- 
on of the Lord Derwentwater, found Means to 
make his Eſcape out of the Tower, diſguiſed in 
Womens Apparel, and has not been heard of ſince. 
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The TRYAL of GEORGE Earl of 
Wintoun for High- Treaſon, on 
March 15, 16, 19. 2 Geo. I. 


1715. 


The Earl im- PH E Earl was impeach'd on Monday the 9th of 
_— January, 1715. and the ſame Day the Atti. 
cles againſt him were read in the Houſe of Lords; 
and it was ordercd that the ſaid Earl, with the 
other impeach'd Lords, ſhou'd be brought to the Bar 
the next Day, to hear the ſaid Articles read. 
Allow'd Time to On 7 zeſday the 10th of January, the Earl and the 
Antwer. other impeach'd Lords being brought to the Bar, and 
having heard the Articles read, the Lord Chancel- 
lor acquainted them that was the proper I ime, if 
they had any Thing to requeſt of the Houſe. Where- 
upon the Earl of Miutoun deſired he might have a 
Copy of the Articles, and Time to antwer, and 
Council aſſign'd him. Accordingly a Copy was or- 
der'd him, and Time to anſwer till Saturday fol- 
vol. vi. p. 18. lowing, and that Council ſhould be aſſign'd him; 
and his Lordſhip deſiring that Time might be al- 
And to name his Ow'd him to name his Council, the Honſe al 
Counſel and So- low'd him to name a Solicitor as well as Council, 
neitors. 4 ' * 
and gave him leave to name whom he deſir'd to 
come to him in the Evening, or next Morning, in 


order to adviſe him in the naming of them. He 


thereupon named Mr. Ilereot a Clergyman, Mr. Men- 
27es, Major Sinclair, and Mr. Lefley a Lawyer; and 
it was order'd they might repair to the ſaid Earl at any 
T'ime, before the fitting of the Houſe the next Day. 
it was further order'd, that any of the impeach'd 
Lords might have Copies of any Records or Jour- 
nals for their Defence, and Summons -for their 
Witneſſes, who ſhould have the Protection of the 
. Houle for their ſafe coming and going, during the 

Tryals. | 
On Thurſday the 12th of January a Petition from 
the ſaid Earl was preſented to the Houſe, praying 
further Time to name his Council and a Solicitor, 
Sir Thomas Powis and Mr. Mead having refus d to 
appear for him; whereupon Time was given 11. 
Unt 
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until Eleven o' Clock the next Day: And upon 
F the Requeſt of the Earl of Derwentwater, and the 
Lord Middrington, it was order'd, That all the im- 
n KF pcach'd Lords have Time to put in their Anſwers 
L ul Monday next. | 
On Monday, the 16th of January, it was order'd, 
That in regard the Counſel affign'd ſome of the 
Lords, refus'd to be concern'd for them, T harſday 
next be appointed peremptorily for them to put in 
of their Apſwers. 
t- WU The Lord Wintoun being brought to the Bar on 
15; Thurſday the 19th of January, and asked if he was 
ready to put in his Anſwer, he deliver'd a Petition, a Petition tas 
hewing, That their Lordſhips Order for allowing further Time. 
certain Perſons to come to him expiring on Friday vol. yi. p. 1g, 
* Jaſt, he had no Opportunity of naming other Coun- 
| ſel and Solicitors, ſince thoſe he named formerly 
had refus'd to be employ'd; and therefore prayed 
that Sir Conſtantine Phipps and Mr. Peer William: 
might be aſſign'd him for Counſel, and Charles 
Mexzies and Mr. James Leſlie for Solicitors; and 
that Mr. George Hereot, a Clergyman, might have 
Acceſs to him. Whereupon it was order'd, That the 
Counſel mention'd in the ſaid Petition be aſſigu'd 
him, and either of the 1aid Solicitors; and that he 
have Time to put in his Anſwer till Monday next; 
and that the Clergyman, mention'd in the Petition, 
may have Acceſs to him, provided he ſtay in Cuſtody 
with him during his Confinement. After which the 
Earl, having named Menzies for his Solicitor, with- 
drew. | 
The Earl petitioning the Houle __ on Satur- 
4, the 21ſt of Jauuaiy, for further I ime to put in 
ais Anſwer, the Petition was rejected. 

The Earl being brought to the Bar on Monday 
the 23d of Fanzary, and {till defiring further Time 
to put in his Anſwer, was acquainted, That he had 
deen indulg'd more than any other of the impeach'd 
Lords ; and that this being the peremptory Day for 
putting in his Anſwer, the Houſe would allow him 
no further Time ; and the Conſequence of his re- 
fuſing to plead in Law was, That Judgment wou'd 
de awarded againſt him, as if he had pleaded Guilty. 
Whereupon he deliver'd in his Anſwer fairly en- 
rolled in Parchment. 


Vor. VIII. - P On 
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On Saturday, the 25th of January, the Commons 
reply'd to the Earl's Anſwer; and on Hedneſda, 
the Sth of February, the Lords appointed Thurſuay 
the 16th Inſtant for the I ryal of the ſaid Earl at the 
Bar of the Houle in Heſtimiuſter-Mall. 

Upon reading the Petition of George Earl of 
IWintoun on Friday, the 1oth of February, defiring, 
That Regard might be had to the Diſtance of the Place 
and Seaſon of the Year, for bringing up of his Wit— 
neſſes from Scotland, and other Parts; and that the 
Houſe wou'd grant him an Order to compel his 
Witneſſes to come up, and give Evidence at the 
Tryal on the Behalf of the Petitioner ; it was or- 
der'd, That the Time for the I ryai of the Petitioner 
be enlarg'd to Tharſday, the Sth of March next; and 
that the Witnefles, named by the Petitioner, be re- 
quired to attend the Houſe at the ſame Time, ex- 
cept ſuch as were Priſoners for High-Treaton ; and 
that they have the Protection of the Houle tor their 
late Coming and Going during the Tryal. | 

Upon reading a Petition of the ſaid Earl's on 
Monday, the th of March, ſhewing, That his Agents 
had us'd all poſſible Dilligence in ſerving the Order 


of the Houle for the Attendance of his Witneſſes, 


and that they were all on their Way hither, either 


by Land or Sea; and that if they were already ar- 


rived, the Time wou'd be too ſhort to prepare his 


Briefs and inſtruct his Counſel; and praying there- | 
fore that the Time appointed tor the I'ryal might 


be enlarg'd; it was order'd, That the Tryal be on 
the 15th of this Inſtant Harch. | 


Upon reading another Petition of the Earl's on 


Monday, the 12th of March, ſhewing, That Four of 
his moſt material Witneſſes were not arriv'd, being 
lame and infirm, and ſo not able to travel with 
Expedition; and therefore praying taat the Time tor 
his Tryal might be enlarg'd; Charles Memz:2s, the 


Petitioner's Solicitor, was call'd in, and ex:min'd | 


upon Oath concerning the Allegations of the faid 


Petitioner ; and he tailing to make good the ſame, the 
Petition was rejccted. 


On WWedzeſday, the 14th of March, another Peti- 
tion of the Earl's was read, praying that Mr. Her- 
tleby and Dr. Straban might be added to his Coun- 
cil: lt was order'd, That they be aſſign'd the Pett- 
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A Motion alſo being made, That certain other Per- 
ſons, whoſe Names were exhibited in a Liſt on Be- 
half of the Priſoner, might be ſummon'd as Wit- 
neſles at the Tryal, they were order'd to attend ac- 
cordingly at Meſimiuſter-Hlall To-morrow at Ten 
in the Forenoon. 

The Earl deſiring alſo that General Carpenter, a 
Member of the Commons, might be examin'd alſo 
as a Witneſs at the Tryal, a Meſſage was ſent to 
the Commons, that they wou'd give the General 
Leave to be examin'd, it was comply'd with. 

[t was order'd alſo, That the Witneſles, produc'd 
on behalf of the Earl, ſhou'd be examin'd upon Oath; 
and that the Oath to be adminiſtred on both Sides 
hou'd be this, | 


HE Evidence which you ſhall give at this Tryal, 

concerning George Earl of Wintoun, Priſoner at 
the Bar, Mall be the Truth, the whole Truth, and no- 
thing but the Truth. 


So help you God, and the Contents of this Book, 


1714 


, the Lords came from their Houſe to the Tryal. 
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About One o' Clock on Thurſday, March 15th, The firſt Day's 


Court erected in Neſtminſter-Hall; when the Lords vol. vi. p. 21. 


being placed in their proper Seats, and the Lord 
High-Steward on the Wool-Pack, the Clerk of the 
Crown in Chancery made three Reverences to the 
Lord High-Steward, and preſented him with his 
Commiſſion. After which it was carried to the Table, 
ad read, all the Peers ſtanding up uncover'd while 
tne Commiſſion was reading. | 


The COMMISSION. 


Georgius Rex, 


EO RGIUS, DeiGratia Magne Britanniæ, Fran- 
ciæ, & Iliberniæ Rex, fidei Defenſur, &c. Pra- 
ect & fidelt Couſilidri noſtro Willielma Domino 
iwper, Cancellario noſiro Magnum Britannie, Salutem. 
(um Georgius Comes de Ii intuun, cam aliis coram. 


Vis in præſenti Parkamento per Milites, Cives, & 


burgenſes in Parliament noſtro Aſſemblat” de alta 
Proditione per ipſum Georginm Comitem de Wintoun, 
* | 


2 aA 
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F al commis & perpetrat” in nomine ipſorum Mi 
litum Civium & Burgenſium & nomine omnium Com. 
muninm Regni noſlri Magne Britanniæ impetit' & 
accuſat” exiſtit: Nos couſiderantes quod Fuſlitia eff 
virtus excellens, & altiſſimo complacens volenſq; quid 
prædict Georgins Comes de Ii intoun, de & pro Prodi. 
tione unde ipſe ut praſertur tapetit” accuſat' ex. 
iſtit coram Nobis in preſent: Parliamento noſiro ſe. 
cundum Leg & Conſuetudiu' hajus Regnui noſtri 
Magnæ Britanniæ & ſecnndum Conſuetudinem Parka: 
menti audiatur ſententietur & adjudicetur cæteraq; om. 
nia que in hac parte pertinent debito modo exerceantu 
& exequantur ac pro eo quod Proceres & Magnates 
in præſenti Parhamento noſtro aſſemblat” Nobis humi- 
lime ſupplic auerunt ut Seneſcalium Magne Britannie 
pro hac vice cunſtituere dignaremur. Nos de fidelitate, 
prudentia, provida circumſpectione & induſtria veſiri 
Plurimum confidentes Ordinauimus & Conſtituimns 
vos ex hac cauſa Seneſcallum Magne Britanniæ ad Of 
ficinma illud cum omnibus eidem Officio in hac parte 
debit & pertinen (hac vice) gerend occupand & ex- 
ercead*. Et wdeo vnbis Maudamus quod circa premilſa 
deligenter intendatis & omnia que in hac parte ad , 
ficium Seneſcalli Mague Britauniæ pert & requi 
runtur, hac vice faciatis, exerceatis & exequamini 
cum eſßectu. In cujus rei Teſlimoniuam has Litera, 
noſtras fieri fecimus Patentes, Teſte me ipſo apud 
Hell” decimo-quinto die Martii Anno Regni noſtri d&. 
cundlo. | 


Per ipſum Regem propria Mann Signat” 
W RIGHTE. 


Then the Herald, and Gentleman Uſher of the 
Black Rod, after three Reverences kneeling, pre- 
ſented the White Staff to his Grace; who being at- 
tended by the Herald, Black Rod, and Seal-Bearer, 
(making his proper Reverences towards the I hrone,) 
remov'd from the Wool-Pack to an Armed-Chair, 
placed on the uppermoſt Step but one of the Throne; 
after which, a Proclamation was made for Silence, 
and another for the Lieutenant of the Tower to bring 
his Priſoner to the Bar. 

Then the Earl was brought to the Bar by the De- 
puty-Lieutenant of the Tower, the Ax being carry'd 


before him, with the Edge turn'd from him: The 
Priſoner 


equi 
Ain. 
tera, 
apud 


ri Se- 
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Priſoner, after kneeling, bow'd to the Lord High 
Steward, and to the Houle of Peers; which Com- 


| pliment being return'd him, and another Proclama- 
tion made for Silence, the Lord High Steward ſpake 


to the Priſoner to this Effect. 
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wn That nothing cou'd bea greater Support to his Lord High Stew. 
« Mind, (if not conſcious of Guilt,) than to con- ard's Speech- 


„ ſider that he was to be I ry'd by the whole Body 
* of Peers in Parliament aſſembled; from whence 
he might be aflur'd, that Juſtice wou'd be admi- 
& piſter'd to bim, not only with that common De— 
„ gree of Compaſſion which Humanity itſelf de- 
„ riv'd to People in his Condition, but with that ex- 
© traordinary Concern for him, which naturally 
* flow'd from a Party of Circumſtances common 
* to himſelf and his Judges, (the Charge againſt 
* him excepred.) 

Kut he mult not hope, if he was clearly prov'd 
“Guilty, that their Lordſhips, who were under 
the ſtrongeſt Obligations to do Right that cou'd 
be laid on noble Minds, namely, their Honour, 
© wou'd not break through all the Difficulties that 
* unmericed Pity might put in their Way to do Ju- 
* {tice upon him. | | 

** That as his Lordſhip wou'd not be interrupted 
in his Defence, he mult attend with Patience till 


the Managers tor the Commons had produc'd their 


* Evidence againſt him; but when a Witneſs had 
been examin'd by the Commons, his Lordſhip 
* ſhould croſs-examine him before another ſhould 
* be calld. 

That his Council were not to croſs-examine 
the Witneſles, or give him any Aſſiſtance publick 
* or private, while Matter of Fact only was in 
* queſtion ; but if Matter ot Law aroſe, they might 
© ſpeak to it, and were permitted to be within hear- 
* ing for that End. | 

* That his Lordſhip was the firſt, who, on an 
* Impeachment of High-Treaſon, wou'd have the 
Benefit of the Law made in the firſt Year of the 
late Queen Anne, for the examining the Witneſſes 
for the Priſoner upon Oath; whereby his Wit- 
neſſes wou'd be intitled to the ſame Degree of 
Credit as the Witneſſes produc'd againſt him. 
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„That his Lordſhip, if he deſir'd it, might have 
“% Pen, Ink, and Paper, to take Notes for his De. 
<« fence, and if he omitted any Thing that was ma- 
ce terial for his Defence, his Grace wou'd put him 
in Mind of it. And that when he had occation 
to ſpeak, he was to addreſs himſelf to the Lords 
in general, and not to any particular Lord.“ 


After which the Lord High Steward command- 
ed the Articles of Impeachment, the Earl's Anſwer, 
N | and the Replication of the Commons to the faic 
| Anſwer, to be read; and they were read according- 
ly, and are as follows ; 


The Articles of HE Articles ſet forth, That whereas for many 
Impeachment. Years paſt a wicked Deſigu had been carried on 


to ſubvert the Government, and extirpate the Pro- 
teſtant Religion, and to introduce Popery and Ar- 
bitrary Power, in which great Numbers of Perſons 
had been concerned, and many Proteſtants, pre- 
tending Zeal for the Church of Euglaud, had join'd 
with profeſs'd Papiſts, to accompliſh the ſaid T'rai- | 
terous Deſign. | F 
And whereas God was pleaſed to crown the un- 

7 

| 


wearied Endeavours of King William the Third, in 
procuring the Settlement of the Ctowu in the Houle 


of Hanover, being the only Means to preſerve our | 
1 5 Religion, Laws, and Liberties, and to ſecure the | 
4 Proteſtant Intereſt in Europe; ſince which Eſtablih- WF 1 


ment the Conſpirators had endeavour'd to deſtroy b 
. the ſame, to make way for an Impoſtor and Popiſ p 
Ib | | Pretender to theie Crowns. 
0 And to accompliſh theſe Ends, eſpecially in the t 
Io! | laſt Years of Queen Anne, all Endeavours were 0 
| us'd by the ſaid Conſpirators to prejudice the Minds MM I 
of the Subjects againſt the ſaid Settlement, the Holy E 
Scriptures and the Doctrines of the Church were W tc 
wreſted and perverted by Men in Holy Orders, to WM « 
condemn the Revolution, and thereby undermine di 
the ſaid Settlement; and thoſe wicked Inſtruments W or 
countenanc'd by Marks of publick Favour; falſe te 


{ Notions of Hereditary Right were propagated by WM V 
Y Perſons in the higheſt Poſts; Jeſuitical Diſtinctions 

1 | invented to enervate the force of the Oaths; and the Il G 

io better to conceal their Deſigns, great Numbers ot IF 

LH * the Confpirators of all Ranks took the ſaid vo | Wi 
while 
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were fomented to diſorder the Minds of well-diſ- 
pos'd Proteſtants, 

And whereas the Diſſolution of the late Confede- 
racy againſt Frauce, and the Loſs of the Ballance of 
Power in Europe, were necetlary to compleat the 
Deſigns of the Conſpirators ; and theſe being effect— 
ed by the lace ignominious Peace with Fraxce, the 


French King rendered formidable, and the Pro— 


teſtant Succeſſion thereby brought into Danger. 
At which Time, and in ſuch deplorable Circum— 


| ſtances, it pleas'd God to take off the late Queen 


lune, and by many wonderful Providences to bring 
his Majeſty quietly to the Throne of his Anceſtors, 
to which he was receiv'd with one full Voice and 
Conſent of every good Subject as their only Leige 
Lord: And altho' his Majetty's Reign had been 
one Series of Wildom, Juſtice, and Clemency, and 
le had with unwearied Labours endeavour'd to re- 
tiere the Honour of the Nation, and re-eſtabliſh 


Trade; and altho' he had given all Encouragement 


to the Church of England, and tenderly us'd his Po- 


piſh Subjects, nevertheleſs the ſaid Conſpirators had 


renew'd their Endeavours to throw theſe Kingdoms 
into Confuſion, by repeating the aboveſaid wicked 
Practices, and fomenting groundleſs Jealouſies of 
his Majeſty's Adminiſtration, incited Riots and Tu- 
mults againſt his Majeſty's peaceable Proteſtant Sub- 
jects, under pretence of Zeal for the Church, there- 
by ſeducing the People from their Allegiance aud 
preparing them for an open Rebellion. 

The ſaid Conſpirators, to deprive the Nation of 
the Bleſſings they now enjoy under his Majeſty, 
did contrive and reſolve to put their ſaid T raitcrous 
Deſigns in Execution; for which Purpoſe, George 
Earl of Mintoun, and divers others, as falle Tray- 
tors to his Majeſty King GEORGE, having with- 
drawn their Allegiance which they ow'd to him, 
lid in or about the Months of September, October, 


or Novembir, 1715. maliciouſly, falſly, and trai- 


terouſly imagine and compals the Death of his ſaid 
Majeſty. 

And to accompliſh their ſaid Treafons, the ſaid 
George Earl of Wiatoun did, in or about the laid 
Months, or ſome of them, and at divers other 


Times, and in divers Places in this Kingdom, trai- 


P 4 terouſly, 
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teroufly conſpire and reſolve, with other evil dif. 
pos'd Perſons, to levy War within the Counties of 
Te viotdale, Northumberland, Cumberland, and the 
County-Palatine of Lancaſter, and elſewhere, with- 
in this Kingdom, in order to depoſe and murther 
his ſaid Majeſty, and deprive him of his Royal State, 
Crown, and Dignity, 
| And that the ſaid Ear! and his Confederates, at 
f the Times and Places aforeſaid, or ſome of them, 
; did gather together great Numbers of his Majeſty' 
Subjects, and did aſſemble with them in a traiterou: 
and warlike Manner, in order to raiſe I'umults and 
Rebellions within this Kingdom; and having pro- 
cur'd great Quantities of Arms, Ammunition, and 
warlike Inſtruments, did form or compoſe, or af. 
fiſt in the forming and compoſing an Army of his 
_ Majeſty's Sudjecks in order to wage War againſt 
vol. vi. p. 24. his Majeſty in behalf of the Pretender; and at the 
ſaid Times and Places did maliciouſly and traiter- 
ouſly levy War and Rebellion againſt his Majeſty; 
and in a hoſtile Manner did march through and in- 
vade ſeyeral Parts of this Kingdom, and ſeize the 
Horſes and Goods of his Majeſty's peaceable Sub- 
jects, taking from them Guns, and other warlike 
Inſtruments, for carrying on their traiterous Pur- 


| 

| 

poſes. 

0 That the ſaid Conſpirators, during their March 
1 and Invaſion aforeſaid, did traiterouſly cauſe the l 
[i ſaid Pretender to be proclaimed as King of theſe 
1 Realms; and did take and ſeize from the Officers t 
5 of the Revenue the publick Money for his Uſe; and f 


. Fs did procure ſeveral Men ia Holy Orders, Minilters T 
1 die Church of England, who had abjur'd the ſaid | 
| der, to accompany and countenance the faid [ 


{ | 'rajitorus Enterprize, and to pray for the ſaid Pre- a 
1 | ende in publick Churches, | n 
5 That che jaid Conſpirators, on or about the ꝗth, u 
1 ih £1th, 12th, 07 13th Daysof November, aforeſaid, u 
un | dd roiteroufly ſcize and poſſeſs themſelves of thc Ve 
1 Town of Preſton in the County-Palatine of Lan- in 
11 cajter, aud there in a hoſtile Manner levy War, and h 
oy engage his Majeſty's Forces, caufing a horrid W 
it | Slaugmer and Murther of many of his Majcity's te, 
1 Subjects i 

; All which Treaſons and Crimes were contriv'd di. 
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Dignity, and contrary to their Duty and Allegiance 
and the Laws and Statutes of the Realm; of all 
which Treaſons, the ſaid Knights, Citizens, and 
Burgeſſes in Parliament aſſembled, do, in the Name 
of themſelves, and all the Commons of Great Bre- 
tain, impeach the ſaid Earl ; and pray he may be put 
to anſwer all and every the Premiſes; and that ſuch 


Proceedings, Examinations, I'ryals, and Judgments, 


may be had thereupon, as ſhall be agreeable to Law 
and Juſtice. 


The Anſwer of the Earl of Mintoun, to theſe 
Articles, was to this Effect : _ 
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TEA though it might be preſum'd, from his The Eai!'s As- 


being taken with thoſe who were in Arms ſwer. 
| againſt the Government, he was equally guilty 


with them; yet when it ſhould appear, That the 
Circumſtances of his Caſe was different from theirs, 


he did not doubt but their Lordſhips would di- 
ſtinguiſn him in Judgment. He obſerves, That he 


as deſcended from a noble Family, never polluted 
with Treaſon; and that he never degenerated from 
his Anceſtors ſo far as to form a Deſign againſt the 
Conſtitution : That he was ſo cautious of giving 
Offence to the Government, that on his Return from 
his Travels he confined himſelf to his Houſe, keep- 
ing no Correſpondence by Letters with any Perſon 
whatſoever ; and yet he could not be quiet or ſafe 
there, The Officers of the Militia ſeveral Times 
forcibly entered his Dwelling-Houſe by Night, and 


rifled it; broke into his Chappel, and defaced the 


Monuments of his Anceſtors, abuſing their dead 
Bodies in the Tombes : That both the Dragoons 
and Militia had kept guard in his Houſe, and Can- 
non were brought to demoliſh it : Whereupon he 


was forced to ſeek for Shelter among his Tenants vol. vi. page 25. 


and Neighbours ; and was at laſt unfortunately dri- 


ven into the Company of ſome of the Gentlemen 
mpeached with him: But affirms he joined them on- 
ly with an Intention to preſerve himſelf, and not 
with any traiterous Deſign : That he was not admit- 
ted into their Secrets, nor had any T houghts of lea- 
ing his Country, or of marching into England; and 
ad not diſcover his being there till it was too late 
or him to return to Scotland alone, without the = 
mo 


Mr. Hampden 
opens the Ar- 
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moſt Hazard: That although he was conſtrained to 
keep the other Lords and Gentlemen Company, he 
never joined with them in any Act of Hoſtility or 
Violence, or countenanced them therein: That he 
did not ſo much as fire a Piſtol at Preſton, or el ſe- 
where, but ſurrendered himſelf to General Mills, with 
the reſt; and conſcious of his own Innocence, an- 
ſwers to the Impeachment, That he was not Guilty, 
And for his Tryal, puts himſelf on their Lordſhips, 
begging they would believe his Anſwer proceeded 
from the Senſe he had of the I ruth of it, and not 
from any Obitinacy, or Intention to give any unne- 
ceſſary T'rouble, or any Doubt he had of his Majeſ- 
ty's Clemency ; but if it ſhould appear that he had 
committed any Act, which in the Rigour of the Law 
might be. conſtrued High- Treaſon, he hoped the 
Innocence of his Heart, and Ignorance of the Law, 
through their Lordſhip's Interceſſion, would render 
him an Object of his Majeſty's Mercy; which they 
were encouraged to depend upon when they ſurren— 
dered, and ſubmitted himſelf to their Lordſhips Wit- 
dom and Judgment. | 


To the Anſwer of George Earl of Wintonn, the 
Commons reply'd, | | 


2 THAT they did aver their Charge againſt the ſaid 
oy Earl for High- Treaſon to be true; and that the 
6 ſaid Earl was guilty of High Treaſon in the Man- 


ner he ſtood impeach'd ; which they were ready to 
e. 5 


The Articles, Anſwer, and Reply, having been read, 
the Lord High-Steward deſir'd Leave of the Lords 
to remove from lis Seat to the Table, the Diſtance 
from the Bar being ſo great; which their Lordfhips 

complying with, the - High-Steward then di- 
rected the Commons to proceed. Whereupon Mr. 

Hampden, one of the Managers, opencd the Articles, 
Anſwer, and Evidence. He faid, 


+: = they appeared there in the Bchalf 

of the Commons of Great Britain, to 
% make good the Impeachment of High Treaſon | 
„ againſt the Priſoner: That the Commons being 


„ juſtly alarmed with the Dangers the Nation had 
| | „ bcen 


eing 
had 
been 
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« been expoſed to by the late unnatural Rebellion, 
thought it incumbent on them to enquire into the 
« Authors and Promoters of ſo pernicious an At- 
« tempr, to deprive theſe Nations of the invaluable 


| .« Bleffings they enjoyed under the wiſe and gentle 


Reign of his Majeſty, contrived and carried on 
« with an Intent to depoſe and murder him, and ſet 
« up a popiſh Pretender, and conſequently to change 
the Conſtitution, and introduce a flaviſh arbitrary 
„Government: That the Earl of intoun appear- 
ing to have been deeply engaged in the late Re- 
„ bellion, they had brought this Offender to their 
Lordſhips Bar, and exhibited Articles of Impeach- 
© ment againſt him. | Here he repeated the Sub- 
dance of the foregoing Articles, and of his Lordſhip"s 
® Anſwer ; adding,] That notwithſtanding what 
was mentioned in the Earl's Piea, and the ſpecious 
« Explanation he had given to ſuch Proceedings of 
his, as were a Foundation to the Commons to in- 
* clude him with the other Lords, they made no 
* doubt of ſhewing the Fallacy and Inſufficiency 
of his Plea, and make it appear, that there was no 
* lels contained in their Accuſation of his Lordſhip, 
* than what the Law, the Light of Nature, and the 
* Rules of Society diſapproved and condemned. 

* That the Commons, vigilent for the Safety of 
* his Majeſty, and the Libertics of the People, could 
* not anſwer it to God or their Country, if they 
* neglected to exert themlelves in bringing to exem- 
* plary Juſtice the declared Inſtruments of this Re- 
* bellion : And it was their Satisfaction, that What- 
* ever Miſrepreſentarions other Proſecutions might 
* have been formerly liable to, the Notority of this 
* Rebellion was ſo evident, that the moſt malicious 
* of their Enemies kad not the Confidence to deny 
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* They were not ſurpriz'd to find Papiſts engaged vol. vi. p. 27. 


*11 this Rebellion, ſince they maintained it to be 
* lawtul to kill an herctical Prince, (as they eſteem- 
* ed his Majeſty,) declaring that ſuch a Piece of 
Service was not only lawtul, but pious and agree- 
able to God: But how Proteſtants could be infa- 
© tuated to ſuch a Degree, as to believe that the moſt 
effectual Way to ſerve the Church, was to bring 
in a Popiſh Prince to reſcue it from the Proteſtant 
* Succeſſion ; and how it could enter into their 
350 Hearts 
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« Hearts to act in Conjunction with the avow!'; 


© Enemies of their Religion and Liberties, was not 
© to be accounted for. a 
No leſs was to be the Sacrifice than his Majef. 


ty, and the Royal Family, a Succeſſion of Princes 


« appointed by divine Providence to be the Guar. 
&« dians of the Proteſtant Intereſt in Ezrope, and 
their preſent happy Conſtitution, to appeaſe the 
&« Fury of Papilts, and Proteſtants aflociated with 
© them in this Rebellion. 

„Had the Rebellion taken place, this Nation, the 
& Glory of the Retormation, the molt ſubſtantial 
„ Bulwark againſt Popery, had fallen a Victim to 


„ Bigotry. Superſtition, and Slavery. the pernicious 
gOtry, Oup 3 Y, Pp 


Sir 75 Jekyll. 


Vol. vi. p- 28, 


and neceſſary Conſequences of introducing a Re- 
„ ligion void of natural Senſe, and natural Con- 
„ ſcience ; That if an Attempt to ſubvert the Go- 
„ vernment, to deitroy the King, and ſet up a Popiſb 
& Pretender; if marching in a Hoſtile Manner, and 
„carrying on a deſtructive War in the Bowels of 
& the Nation, were only Acts of Surprize and In- 
* advertency, any Rebellion might be palliated and 
excuiea, ſince ſcarce any Circumttances could 
be added in Aggravation of that which had been 
* laicly raiſed in this Kindom.“ 


Sir Foſeph Fekyll, another of the Managers, alſo 


was aftipn'd to open the Charge contain'd in the 
Articles, the An{wer, and the Evidence. He ob- 
ſerved, 


„ THAT the Overt-Acts of the Treaſon con- 
1 tain'd in the Articles, might be reduced to theſe 
Heads: 1, A Conſpiracy of the Earl of ¶intoun 
and his Accomplices to levy War, with an In- 
* tent to depoſe the King; and that ſuch a Conſpi- 
* racy had been held a ſufficient Overt-Act of com- 
* paſſing and imagining the Death of the King. 
* 2. His Lordfhip* joining with his Accomplices in 
* proclaiming the Pretender ; which was endea- 
vouring to ſet another Prince upon the Throne, 
* And, 3. The levying War againſt the King with 
an Intent to depoſe him; which might ſerve for 
* an Overt-A& of the other Species, of compaſ- 
* ſing and imagining the King's Death: For though 


it was reckoned, inthe Statute of 25 Edu. Il. 
as 


nn. a aa as 


* 


WIN TON. 2 Geo. I. 1715. 


« as a diſtinct Treaſon, yet it did not thereby ceaſe 
to be of the Nature of an Overt-A&, of compaſ- 
ſing and imagining the King's Death, which it 
was, antecedent to its being declared a diſtinct Spe- 
cies; and this Point was ſupported by Authoti— 
ties, and many Attainders had been upon it. 

« As to his Lordſhip's Plea, That he was unfor- 
tunately driven into the Company of the Gentle- 
men named in the Impeachment, and that he on- 
y joined them with an Intention to preſerve him- 
ſelf; his Caſe was not at all like that in my Lord 
Chief Juſtice Coke's Firſt [nſtitutes, Fol. 10. on 
an Impeachment for High Treaſon, where ſeveral 
Perſons had join'd Sir 70% Oldcaſile, then in open 
Rebellion, pro timore mortis, & quam cito potue- 
runt receſſerunt; and who were thereupon acquit- 
ted: For here my Lord did not pretend that any 
Force was put upon him when he went and join- 
ed the Rebels. His Lordſhip's Defence, therefore, 
was a weak and doubtful one. It wes far from 
the Commons, however, to deſire to convict his 
Lordſhip by any Infirmity in his Defence, or by 
any other Means, but by the Strength and Clear- 
neſs of the Evidence they ſhould produce, 

** That he could not but take notice, if this hea- 
y Accufation was proved againſt the Lord at the 
Bar, it was a ſtrange Notion of Loyalty, fo much 
boaſted of in his Anſwer, which he had been plea- 
fed to entertain. 


— 


e 


* That Loyalty was a faithful and dutiful Obe- vol. vi. p. 29. 


dience to the King, under the Sanction and Direc- 
tion of the Law; and whoever caſts the Law out 
of the Idea of Loyalty, they looſened the Bands 
of Allegiance : For it was the Law that bound 
upon the Conſcience of the Subject the Faith and 
Allegiance he ow'd to his Sovereign, as it did up- 
on the Conſcience of the Sovereign that Juſtice 
and Protection he afforded his Subjects.” 
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Mr. Attorney- General, another of the Managers, Sir Eduard Ner- 


being appointe 


d alſo to open the Charge and the Evi- * 
dence, ſaid, | G 


5 HAT the Earl was charged with two Spe— 
cies of Treaſon mentioned in the Statute of 
* 25 Edu. III. 1. The compaſſing and imagining 
the Death of the King; and, 2. The levying War 
„ agaiuſt 


hey, At torney- 
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* againſt the King within his Realm. That the Eyi. 
© dence that would be a Proof of the latter Treaſon 
« would alſo prove the former: For levying War 
eto depoſe the King, was an Overt-Act of conſpi- 
* ring the Death of the King. And he could not 
„but obſerve on the Preamble to the Earl's Plex, 
© that it directly contradicted his Plea of Nor Guil. 
* zy; and that if what he alledged was taken as true, 
* he therein owned himſelf guilty, though from 
* thence he concluded, That he was not Guilty. 
„That in September laſt, the Earl of Marr, in Perth. 
fire, and in the Beginning of October, Mr. Fir. 
„ ſer, with ſome of the attainted Lords in Nor- 
* thumberland, with great Numbers of armed Men, 
* rais'd a Rebellion in favour of the Pretender, 
* proclaim'd him King, and ſet up his Standard: 
| © That about the 7th or 8th of October laſt, the 
„Earl of Vintoun left his Seat at Seaton, in the 
County of Lothian, armed with a Broad-Sword 
* and Piſtols, and carried with him Fourteen or Fit- 
_ © teen of his Servants, well mounted, and ſo arm'd; 
* and about the 10th of October join'd the Earl of 


„ Carawath and the Lord Viſcount Keumure at 


* Moffet, in the County of Aunandale; and there 
* they formed a little Army, which was command- 
ed by the Lord Kenmare, till they joia'd Forſter: 
© That the Lord Wiztoan form'd a Troop with his 
* own Servants and others, and it was call'd his 
* Troop; and from that Time commanded a $qua- 


* dron, till he and the reſt ſurrender'd at Preſton: 


„ That about the 2cth of October they join'd For- 
& ſter and his Rebels at Yooler, Tc. 


[ The reſt of the Evidence will be found at large, mthe 
following Depoſitions of the Witneſſes. ] 

Mr. Attorney concluded with obſerving, © That 
the Earl had alledged in the Preamble of his Plea, 
© that he never ſhot off a Hiſtol: But that was not 
material; for aſſembling and marching in a ho- 
* ſtile Manner for a publick Purpoſe, and oppoſing 
„the King's Forces, was levying War, altho' the 
Lord accus'd never ſhot off a Piſtol.” 


[Then the Managers proceeded to call their Witneſ- 
ſes; and, firſt, Mr. William Calderwood, Quarter 
Maſter to the Rebels, was ſworn. | v 

| by 


A. 4 os - hk AO 


WixTOUN, 2 Geo. I. 1715. 


Sir Jo. Fekyll. Give an account what you know Calderwood's 
of the late Rebellion, and what Part the Noble Evidence: 


Lord at the Bar had in it. 


Cald:rwood, Upon the 11th of October, 1715. I vol. vi. p. 31. 


went with about 70 Horſe to join the Lord Cars- 


'  wath, Lord Wintoun, Lord Kenmure, at Moffet, 


where they had aſſembled about an hundred and 
fifty Men. ME 

Att. Gen. About what Time did the Priſoner at 
the Bar come in? 

Calderwood. Towards the Evening of the 11th of 
044ber ; and brought with him about fourteen Men, 
moſt part of them arm'd with Sword and Piſtol. 

Sir Jo. Jekyll. When the Lord at the Bar join'd 
the Rebels, what did they do? 

Calderwood. They went to Lockmaben; where 
the Pretender was proclaimed the next Day, the 
Lord at the Bar aſſiſting at the Proclamation, with 
his Sword drawn on Horſe-Back. 

Att. Gen. Whence did you march from thence ? 

Calderwood. Lo Auchtelfechen: From thence to 
Laugholm; and afterwards to Hawick, where the 
Pretender was proclaim'd, the Lord, Hiz:4a# be- 
ing preſent at the Proclamation. _ 

Sir 70. Fekyll. Whence did you go from thence? 

Calderwood. TO Fedburg, where the Pretender 
was proclaim'd; the Earl of Wintoan, Carnwath, 
and all the Lords being preſent. 

Att. Gen. Where did you march then? 

Calderwand. To Rodberry; where we were join'd 
by General Forſter. 

Att. Gen. How long did you ſtay there? 

Calderwood. T wo Nights : And thence we marched 
to Wooler ; and from thence to Kelſve, where we 
were join'd by the Highland Foot, commanded by 
Brigadier Mackintoſh, 

Sir Fo. Fekyll. Whither did you go from Kelſue? 
Calderwood. Back again to Fedbarg; and from 
thence to Hawzick, and to Lang holm. 

Att. Gen. What happened at Lazgholm? 

Calderwood. Five or {ix hundred of the Highland 
Foot went from us. 

Att. Gen. Did the noble Lord at the Bar attempt 
o go off with them? 

Calderwood. No. At Jedburg the Earl of Mu— 
tan went up to them, to make them come back: 

| They 
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Vol. vi. p. 32. They wou'd have ne Body come to them but the f 
Priſoner. at] 
Att. Gen. Did he declare any Thing after his Re- ane 
turn about their going off. 6 
Calderwood. J heard him ſay at Lungtewsn, it was Pr. 
not his Fault they were gone off. you 
Att. Gen. Might not my Lord M intoum have gone ( 
off with them, if he wou'd? | he 
Calderwood. Ves, he migat. | wer 
Att. Gen. Whether did you go from Langtoun! 8 
Calderwood, To Brampton, to Penrith, to 4y. and 
pleby, to Kendall, and to Kirby Lonſdale. C 
Att. Gen. What happened there? con 
Calderwood. Ihe Pretender was proclaim'd at the OW! 
two laſt Places, the Earl of Wintonr preſent. 8 
Sir Fo. Jekyll. Whither did you go from thence? C 
Calderwood. To Lancaſter, where the Pretender two 
was proclaim'd, the Earl of Hntoun, Kenmure, di 
Caruwath, and Nithiſdale, being preſent. acco 
Sir Fo. Jekyll. How did they enter the Town of of 
Lancaſter? | He | 
Calderwood. Sword in Hand. meſt 
Att. Gen. Was there any Arms or Guns ſeized Ar 
there? my e 
Calder woad. Ves; fix great Guns, which they took Ca 


the Ninth and Tenth Day of Noteinber. 


| the Foot on Thurſday. 


from a Ship: They carried them to Preſton, and dit 


mounted them there, ; neſs 
Mr. Cooper. Was you at Church at Lancaſter! ¶ lav ii 
and who-was prayed for there? Ca 
Calderwood. The Pretender was prayed for in the Sir 
Pariſh Church of Lancaſter. comp 


Mr Cooper. Whither did yon go from Lancaſter? Ca. 
Calderwood, After we had ſtaid two Nights at W Quar 
Lancaſter, we went to Preſton; where we arriy d 


Mr. Coper. Did the Horſe and Foot arrive the 


ſame Day? 
Calderwood. The Horſe came in on a Wedneſday, 


Att. Gen. Had you any Diſtiuction between the 
Scotch and Engliſh by Cockades? 1. 
Calder ood. Yes; the Scoth had Blue 2nd White; 
and the Eugliſi Red and White. 

Att. Gen. Did the noble Lord meddle with al) 
Cockade? 


Calder odd. 


W1NTouN. 2 Geo. L. 1715. 


Calderwood, The Earl of Hintoun had a Cockade 
at Hawick; and took ſeveral of them from my Hands, 
and gave them away as he ſaw fit. 

Sir Jo. Fekyll. You ſaw the Earl of H'intoun at 

Preſtan, when the King's Forces came thither: Do 
zou remember what paſſed afterwards? 
: Calder wood. I ſaw him: He had Sword and Piſtols; 
| he was a-foot in the Church-Yard, where there. 
were both Horſe and Foot drawn up. 
Sir Fo. Fekyll, While my Lord was in Company, 
and in this March, was there any Troops form'd? 
Calderwood. Yes; my Lord Minsoun had the firlt, 
conſiſting partly of Gentlemen, and partly of his 
own Servants. 
Sir Fo. Jekyll. By whom were they paid? 
Calderwood. By my Lord Mintoun: He paid them 
| two Shillings a Day. 


zecoutred? 


He had five Servants in Liveries; the reſt were do- 
| meſtick Gentlemen, 


my other Body? 
Calderwood, He commanded a Squadron. 
dir F9. Zekyll, Did my Lord diſcover any Uneaſi- 
neſs in the March, or ſeek any Opportunity of 
'! W leaving them? | 
Calderwood. Never, that I know of. | 
he Sir Fo, Fekyll. I think you quarter'd him: Did he 
complain of his Quarters at any Time? 
7 Calder ꝛuood. He order'd me to give him good 
at W Quarters; which I did. 
d Att. Gen. What happened at Preſlon? when did 
the King's Forces come thither? 
the Calderwood. We came on Wedneſday; they 
came on Saturday: We defended the Town two 
% Nights, and ſurrendred on AMouday. | | 
Att, Gen. Did the King's Troops attack it, and de- 
the MW mand a Surrender? 
Calderwood. Yes; and we defended it. 
te; Sir Fo. Fekyll. How was it defended? 
| Calderwood, We barricaded every Street: And 
ny W 12d two Cannon in each Street. 


Att. Gen. What Share did my Lord I intoun bear 


the Defence of it? | 


904. VoL VIII. 2 Calderwood. 


Sir Jo. Fekytl, In what Manner was the Troop 


Calderwood. Very well, with Swords and Piſtols, 


125 
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Calderwood. I ſaw him go towards the Church- 
Yard, where there was a Body of Men, 

Sir Fo. Jekyll. When my Lord join'd them, and 
in their March, was there any Money rais'd? 
a Calderwood, They rais d a Tax, as they call'd it, a 

cls. | 

Sir Jo. Jehyll. We have done with this Witneſ, 
If my Lord will ask him any Queſtions, he may, 

L. Ii inton. I cannot examine him; 1 deſire my 
Council may examine him. | 

L. H. Steward. Your Counſel are not to affil} 
your Lordſhip in croſs-examining the Witneſſes: You 
may examine them your ſelf, by propoſing your 
Queſtions, and they will be ask'd by the Court, 

L. Il intoun. | never examin'd a Witnels in my 
Life: i defire my Council may do it for me. 


L. II. Steward. Have you any Queſtion you de- 


fire to be ask'd, and it ſhall be asked? 
L. W:atonn. I delire my Council may ask for 
me. It is hard to have none to ſpeak for me; and 


there are twenty againſt me. 
F Proclamation made for Silence as uſaal. 


Sir Jo. Fekyll, My Lords, if the Lord at the By: 


doth not think fit to ask this Witneſs any Queſti- 


on, nor your Lordſhips, we muſt call another. 
I. H. Steward. Did the Earl join in cauſing the 

Pretender to be proclaim'd? or did he ſeem to dil 

like it? 


Calderwood, No, my Lord; he was always a. 


mong the reſt. FE 


James Lindſey was ſworn; 


Att. Gen. We deſire he may give your Lordſlip- 


an Account, whether he was at Hafer when the 


Pretender was proclaim'd ; and what Share my Lord 


Vintoun had in it. 85 | 
L:indſey. I ſaw the Lord intoun firſt at Meffert; 


the ſecond Time I ſaw him at Fedbarg; the third 


Time at Kendall; and the laſt at Preſton. 


Sir Fo, Fekyll, What happencd at any of hel: 


Places ? 


Lindſey, The firſt Time I ſaw him, he wa FJ 


riding on a grey Horſe, mounted with Sword BY 
Ol; 


Lapta 


he 
1 


W1xTOUN. 2 Geo, I. 1715; 


Fiſtol; the ſecond Time fitting with the Guard; 
and at Kendall, when he was coming out of Town, 
faw him riding on Horſe-back; and at Preſloy, 


| faw him riding in the Market-Place with other 


Gentlemen. 

Sir Jo. Jekyll. Was there any Proclamation made 
it any of theſe Places? | 

Lindſey. Yes; at Jedburg, they told me, they pro- 
claim'd the Pretender. I heard the Voice, but not 
the Words pronounc'd. 


Sir Jo. Jekyll, Was the Priſoner at the Bar there? 


Lindſey, I did not fee him. 

Sir Fo. Fekyll. In what Manner did yon march? 

Lindſey. In Squadrons. | 

Att. Gen. Did the noble Lord at the Bar com- 
mand a Squadron? . | 

Lindſey. ] did not know what his Command was: 
He rode at the Head of the firſt Squadron. 

_ Jo. Jekyll. Do you know any Thing of railing 
Money? 

Liudſey. I heard talks of it only. 

dir Fo. Jekyll. Do you remember any one Troop? 

Lindſey. Ves; there was;Lockbart's, and one went 
the Name of the Lord VMintoun's. 

Ait. Gen, Who was in that Troop of Lockhart's ? 
Lindſey. Some private Men and Servants. The 
Laptain, Mr Lockhart, had two or three Servants 
mere. 

Att. Cen. Did you know the Troop called the 
Lord Miutoun's? and was there any Servants in it? 
Lindſey. There were Seryrnts in it, armed with 
word and Piſtol. 

Sir Jo. Jekell, How did the Priſoner behave him- 
elf at Preſton ? | | 
Lindſey. J cannot tell. 

vir Fo. Jekyll. We have done with this Witneſs. 
L. II. Steward. My Lord :z!oun, if you wou'd 
* this Witneſs any Queſtion, propole it? 


After a confiderable Panſe, —— Elias Cameron 
| was ſworn. 


Mr. Cooper. My Lords, we deſite he may be Cmmeyor's £vis 


cd if he was in the Rebels Army. 

Cammeron. Yes; I was there, under the Com- 
and of Captain Macklean, in my Lord Charles 
Hurray's Regiment ; 

| () 2 dir 
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Sir Fo. Jekyll. Give a general Account of what 
you know, trom the Time you came into their 
Army. 

Cammeron. I join'd them at Moffet ; from whence 
we went to Lockmaben, then to Dans, and from 
thence to Kelſve; two Miles from whence we mei 
the Horſe. We went from KelſGe to Jedburg, where 
I ſaw my Lord Mintoun. Next Day we reſted. Then 
we marched from Langtoun to Brampton, Thence 


to Penrith; ſo to Kirb)-Lonſdale; and from thence 


to Lancaſter ; where | fiw my Lord ¶ intoun march 
at the Head of his Horſe, with a Trumpet ſound- 
ing before him. We ſtaid a Day at Lancaſter : Then 
the Horle went to Preſton. Either Wedneſday or 
Thurſday, | faw my Lord Wintearn; and after the 
King's Forces came, I ſaw him with the other 


Lords. 


Mr. Cooper. At how many Places was the Preten- 


der proclaim'd? 


Cammeron. I heard him proclaim'd at Zwns, at 
Kelſve, and at Lancaſter, I ſaw thePriſoner go into 
the Ring at Lancaſter, when they were going to pro- 
claim him; but at the Time of the Proclamation, 
I did not 1-e him, being in the outward Part of the 
Ring. | 
Ati. Cen. Did you take any Priſoners in your 
March? | | 

Cammeroa, We took a great many Priſoners neat 
Penrith. * 

Att. Gen. Was the Priſoner with you then? 

Cammeron. I cannot really determine. 

Att. Gen. Where did you ſee him firſt? | 

Cammeron. At Kelſue; when the Foot join'd us. 

Att. Gen. Did the noble Lord at the Bar ever leave 
you after he join'd you. | 

Cammeron. I heard he was not for coming to 
England. | | 

Sir Jo. Fekyll, Was you at Seaton Houſe? 
 Cammeron, Yes; 1 was there with Brigadier Mac. 
&iatofh, and the Foot; but my Lord Wintoun was 
55 there. We ſtaid there Sunday, Monday, and Tueſ. 

AY, 
Ait. Cen. Do you know any Thing of the pub. 


tick Revenue, being gathered at Dans, Brampton, and 


Appleby ? 


35 Cammeron. 
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Cammeron, Yes; and they gave Receipts. I ſaw 
one, which was to this Effect; After the Year and 
Date, then receiv'd ſuch a Sum of Money as Exciſe 
Duty due from ſuch a Perſon to ſuch a Perton. 

Att. Gen. While the King's Forces attack'd 
Preſton, what did you obſerve the Lord ¶M intoun do? 

Cammeron. I oblerv'd my Lord Wintonn in the 
Church- Yard with my Lord Kenmure and Derwent- 
water: He was riding to-and-fro, like the reſt; 
but I did not ſee him in the Action; and whether 
he had Piſtols, or not, I cannot be poſitive. 

Sir Fo. Fekyll. Did you ſee him aſſiſt at the pro- 
claiming the Pretender at Preſton? 

Cammeron. I ſaw him go into the Ring; but did 
not ſee him at the Time of the Proclamation. 

L. H. Steward. My Lord ¶ intoun, will you ask 
this Witneſs any Queſtion? 

L. I intoun. My Lords, I was not prepared for 
my Iryal: I did not think it would have come on ſo 
ſoon, my material Witneſſes not being come up; 
therefore I hope you will do me Juſtice, and not 
make uſe of Cooper-Law, Lord Cooper was High 
Steward,] as we uſed to ſay in our Country; Hang 
a Man firſt, and then judge him. 

L. H. Steward. Did you hear? My Lord ¶ intoun, 
pleaſe to ſpeak it again. 


L. Wiatoun. I ſaid I was not prepared for my 


Tryal: I did not think it would come on ſo ſoon. 
dome Gentlemen are juſt come up, pleaſe your Lord- 
ſhips, to let me know what they ſay, that I may be 
the better able to make my Detence. 

L. II. Steward. If your Lordſhip will ask this 
Witneſs any Queſtion, now is your Lime. Bur 
you ſhow'd reſerye your Defence till the Commons 
have done. 


Robert Patten fwory. |] 


Sir V. Thompſon. I deſire to ask this Witneſs 
Whether he was in Company with theſe Rebels? and 
when he firſt join'd them? 

Pattea. I join'd them on the 20th of October at 
Vooler | 

Sir HA. Thompſon. Pray give an Account what paſs'd 
rfom that Time, till they were taken? 
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Paiten, From HMyoler we march'd to Kelſoe : My 
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Vol, vi. p. 36+ -Lord Mintoun was preſent at the Proclamation of 


the Pretenderithere. From Keſſoe we went toFedburg; m 
where we were alarm'd by a Party they took for 
the King's Forces; but it happen'd to be ſome of their W 
own Party. C 
Sir V. Thompſon. What happened on that Occ. 
ſion? an 
Patten. I ſaw the Lords, and among the ref}, my 
Lord M intoun at the Head of ſome Horte. | th 


Sir M. Thompſon. With what Intent. 
Patten. They apprehended General Carpenter, L- 
with the King's Forces, was come to attack them. 


Sir V. Thompſon. What happened afterwards ? | We 
Patien, They return'd to Fedbarg; where they W I. 
ſtaid all Day: And the next Day they march'd to lar 
Hawick, where they were alarm'd again at Mid- tie 
night with a Party; and 1 faw my Lord Wintounin WM I. 
the Street: He had his Sword by his Side. From thence t 
we went to Langholm; where we conſulted whether W wi 
to march tor Exgland, or Scotland. A party of Hort: 
went tor Damſrize. The Highlanders, great Part of in 
them went off there, and wou'd not march for dy 
England. ” 8 
Sir V. Thompſon. Was my Lord Wintoun wit at 
them at their going off? ] 
Patten. | ſaw my Lord ¶ intoun go off, and come car 
| up again. 8 
| Sir V. Thompſon. If my Lord had had any Inclinati- Par 
on to it, might not he have gone off then? 1 
Paten. Any Body might have gone off: There was W #7; 
” noReſtraint upon him. From Lang bolm we marched was 
to Langtoun, then to Brampton, and ſo to Penrith. | 8 
Sir . Thompſon. What happened there? dets 
Patien. There was the Poſſe Commitatus : Whe- war 
ther they were the Militia, that I cannot tell; but up- F 
on our advancing, they diſperſed themſelves. 9 
Sir V. Thompſon. Where was my Lord Wintows this 
then? A 
Pattey. I ſaw him among the Scozch Lords, there 
after his uſual Manner on Horſe-back, with d Word 'Th, 
and Piſtols. . | = 7: 
Sir V. Thompſon. Whither did they go then? 11 
Patten. They went to Appleby; and from thence to 
Kendall; where a Proclamation was read, as in mol! ] Si 
of the Towns; and afterwards they went to Arby. I this 
Lone ſdale. Lore 


Cir 


5 


) 
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Sir W. Thompſon, Did any Thing happen re- 
markable there? 

Pattea, I din'd with the Scotch Lords at Kirby; 
when the Pretender's Health and Succeſs to our 
Cauſe was drank ; That was the uſual Health, 

Sir V. Thompſon. Was my Lord Hintoun there, 
and did he drink the Health among the reſt ? 

Patten. My Lord VA iutoun was there; and all 
the Table drank it. | | 

Sir . Thompſon. In what Manner did you ente 
Laacaſter ? x 

Patten. More regularly than any other Town 
we had march'd through: T hey march'd into the 
Town with their Swords drawn, and the High- 
landers were drawn round the Crols: The Gen- 
tlemen merch'd into the I own on Horie-back : 
The Pretender was proclaim'd there. 


Sir . Thomrſou. Was my Lord Hiatoun there vol yi, p. 2. 


when he was proclaim'd? 

Patten. I can't tay i faw him there: I ſaw him 
in the Town at the Head of tome Horſe with his 
Sword drawn, 

Sir N. Thompſon. Was there any Cannon ſeiz'd 
at Lancaſter * 8 

Patten. Some Pieces of Cannon were ſeiz'd: We 
carried them with us to Preſton. 

Sir V. Thompſon. Who was pray'd for in the 
Pariſh Church of Lancaſter * 

Patten. The Pretender: But I can't ſay my Lord 
Mintoun Was preſent. I he Prayer for the Pretender 
was by Mr. Forſter's Direction. 

Sir V. Thompſon. Was there any Force us'd to 
detain my Lord H# intoun? or did heſhew any Back- 
wardneſs to go with them? 

Patten, No, none at all. 

Sir V. Thompſon, My Lords, we have done with 
this Witneſs, 

Att. Gen. We dcſire to call my Lord Forreſter. 


Then a Chair was placed for the Lord Forreſter 
near the Clerk's Table, and the Oath was admi- 
niſter'd to him by the Lord High Steward. 


Sir Jo. Fekyll, My Lords, we beg Leave to ask Lord Forrefley's 
this noble Lord a Queſtion, or two. Was your EvVidency 


Q 4 | | L. For- 


Lordſhip at Preſton ? 


r 
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L. Forreſter. Yes, my Lords; I was there with 


the King's Troops; and had the Honour to com- E 
mand Brigadier Preſton's Regiment. We came he. u 
fore Preſton on Saturday, the 12th of November: 
I commanded one of the Attacks under Brigadier li 
Honey wood. 0 


Att. Gen. How many of the King's Officers and 
Soldiers were kill'd? 

L. Forreſter. | can't exactly tell: A good many, W 
We had 'twixt Sixty and Seventy of the Regiment, 
I had the honour to Command, kill'd and wounded; 
about Thirty of them kill'd Dead on the Spot. 

Att. Cen. How long did that Attack aſt, before L 


they deſit'd to capitulate. al 
L. Forreſter. From Saturday till Sunday, between 
One and Iwo a Clock: The Town ſurrender'd 1. 
about Six o' Clock on Monday Morning : I came in 
into the Church-Vard, and took Poſſeſſion of it. A 
Thenl went to the Mytre- Tavern, where that Lord, D 
and the reſt of the Lords were, I difarin'd them, cc 
My Lord Winuloun deliver'd up two Cates ot th 
Piſtols. 2 


Sir Fo, Fekyll. If my Lord hath a mind to ash 80 
any Queſtion of the Noble Lord that hath been C 


examin'd, we deſire he may do it. C 
L. M iutoun. Pleaſe to ask him, whether I had 1 
Sword or Piſtol in my Hand. E. 
L. H. Steward, Take the Queſtion in Writing, 8 
[Then the Clerk, went and took it.. 3 
Queſtion, Whether the Arms your Lordſhip meu— [1 
tion'd to have been deliver'd to you, were the Arms in. 
he had then about him? or his Lordſhip did not ſay MW , 
they were in the Stable? | Li 
L. Forrefler, He brought the Arms to me hint H. 
ſelf, and gave them me out of his own Hands, an ca 


detir'd me to deliver them to my Lord Kimmergen. 
L. H. Steward, Another queſtion is, Whether my 


Lord HY intoun did not give Orders to his Servant, 19 
to bring the Arms out of the Stable, and to give W lu! 
them to the Lord Kimmergen. : | 

L. Forreſter. I believe he did bring them out 0! W. 
the Stable. | 

I. Wintonn. I deſire he may be ask'd, whether | an 


had a Sword about me. 


L. For- 
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L. Forreſter. I did not ſee any Sword he had: 
| He had a great Coat on, and might have a Sword .- 
under that; but I ſaw none. 
. L. H. Steward. Did the Priſoner at the Bar de- 
r liver himſelf and his Arms to your Lordſhip as one 
of thoſe in the Surrender? 

L. Forreſter. I took it 10. 


[General Carpenter, a Member of the Commons, 
ſworn in his Place. 


Sir J. Jekyll, Mr. Carpenter, pleaſe to give my General Carper- 
Lords an Account when you came to Preſton, ters Evidence. 
and what happen'd there. 

Cen. Carpenter. I came to Preſton on Sunday the Vol. vi. P. 38. 
13th of November laſt, about Ten in the Morn- 
ing; the Troops under Mr. WMill's came there the 
Atternoon before. I had Three Regiments of 
Dragoons with me; and there had been no Inter- 
courſe or Meſſage paſs'd before I came. Afterwards 
the Rebels ſent out to know what Terms they might 
expect; and were anſwer' d, None, but at Diſcretion. 


z 2 
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k Soon after they ſent out Captain Dalzell, to deſire a q 
i Ceſſation till next Morning. Upon which I ſent in 4 
Colonel Churchill and Colonel Cotton, to tell them, ( 
d | agreed to a Ceſſation, provided they ſent out an | 
Engliſh and a Scotch Lord, as Hoſtages. I named 3 
g. my Lord Derwentwater and my Lord Keumure. 


Captain Dalzell ſaid, he thought my Lord Kenmure 
wou'd not come out. Then I named Brigadier 
Mackiatofh, He al ſo thought he wou'd not come out. 
u- [| was unwilling to make great Difficulties, it grow- 
NS ing towards Night, and ſaid either of the Mackia- | 
shes and an Engliſh Lord; and he brought out the | + | 
Lord Derwentwater and Colonel Mackintoſh as | 


1- W Hoſtages, that they ſhon'd make no Attempt to eſ- j 
nd cape, or any Works for Detcnce of the Town, | 
A, Att. Gen. When did they agree to ſurrender ? | 
ny Gen. Carpenter. Not till next Morning. At which : 
If, Time they were to determine whether they wou'd | 
ve ſurrender, or not. | 
At. Gen. Were theſe all the Terms offer'd? or 
vas there Hopes of Mercy given them? 


Gen, Carpenter. I gave them none at all myſelf, 
* and it is very unlikely any Body elſe ſhould: I 
| ommanded in Chief his Majeſty's Forces there, and 
f ; » 


i 
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if any Officer took upon him to do fo, without my 

Leave, it is what he cannot anſwer by the Rules ang 
Ditciplineof War: I hope no Body did; I am ſure 
I gave no ſuch Directions. | 

dir Jo. Seh. Did you hear any other Officer give 
them any Expectation of Mercy ? | 

Gen. Carpenter. No, I did not. 

L. II. Steward. My Lord Hintoun, now is your 
Time, it you will ask any Queſtion of General Car- 
penter.\| Aud the Clerk was ſent down to take the Que- 


ſtion ix Writing. 
L. H. Steward. The Queſtion my Lord asks is, 
Whether he was concerned in making any Capitu- 
lation, or knew any Thing about it? | 
Gen. Carpenter, Not that Il know of. He was not 
the Perſon treated with: I treated with my Lord t 
 Derwentwater and one of the Mackintoſhes. t 
L. Wintonn. I deſire to ask my Lord Forreſter 6 
a Queſtion. t 
Sir Jo. Jekyll. Tho? that be out of Method, we 
don't oppole it. | 
L. Il. Steward. Bring up the Queſtion in Writing 
The Queſtion my Lord Mintoun propoſes, is, Whe— 
ther he had any Sword or Arms, when he firſt ſaw 
your Lordſhip at Preſto? _ „ 
I. torreſter. I don't remember I had a Sword 
from him. I can't tell whether he had a Sword 2- 
bout him; for he had a great Coat on: I took 
from him only the two Caſes of Piſtols which hc 


gave me. | | 
{ General Wills ſworn. 


General Witt's Sir Fo. Fekyll. Pray give my Lords an Account 
Eyidence What happen'd at Preſton. | | 

Gen. Wills, I commanded the King's Troops 

that attack'd the Rebels there. I carne before the 

Town the 12th of November laſt at One o' Clock, 

and order'd two Attacks: That which lead to Ag. 

gan was commanded by Brigadier {ſozywood, who 

beat the Rebels from their firſt Barricade, and took 

Poſſeſſion of ſome of the Houſes in the T1 own. 

The other Attack, which lead to Lancaſter, was 

commanded by Brigadier Dormer; who lodg'd his 

Troops near the Barricade of the Rebels, Next 

Day, about Two o' Clock, Mr. Forſter ſent oui 

Colonel Oxbargh, an Iriſh Man, offering D lay 

| | Fo down 
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down their Arms and ſubmit, and hop'd I wou'd 


recommend them to the King's Mercy. I refus'd; 


and dad, wou d not treat with Rebels; for they had 
killed feveral of the King's Subjects, and muſt ex- 
pect to undergo the fame Fate. Upon which he ſaid, 
As I was an Officer, and a Man of Honour, he 


hop'd I wou'd ſhew Mercy to People who were. 


willing to ſubmit. I reply d, All that I wou'd do 
for them was, That it they laid down their Arms, 
and ſubmitted Priſoners at Diſcretion, I wou'd pre- 
vent the Soldiers cutting them to Pieces till I had 
turther Orders; and wou'd givethem but an Hour's 


lime to conſider of it; and ſent them back into 


the Town to acquaint Forſter of it. Betore the 


235 
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the Earl of Carawath; and he wanted Terms for 
the Scotch, J anſwer'd, I wou'd not treat with Re- 
bels, or give them any other Terms than J had offer'd 
them betore. Then they detir'd I wov'd grant them 
Time till Seven o' Clock the next Day, to conſult 
the beſt Method of delivering themſelves up. I a- 
greed to it, provided they threw up no new Intrench- 
ments in the Streets, and ſuffer'd none of their Peo- 
ple to eſcape, and that they ſent out the Chief of 
the Engliſh and Scotch as Hoſtages for the Per- 
formance; and I ſentin Colonel Cotton, who brought 
out the Earl of Derwentwater and Mr. Mackintoſh, 
Next Day, at Seven in the Morning, Mr. Forfter ſent 
to let me know they were willing to give them- 
lelves up Priſoners at Diſcretion, Mr. Mackintofh 
being by, ſaid, he wou'd not anfwer the Scotch 
would ſurrender in that Manner; for they were 
People of deſperate Fortunes: He had been a Sol- 
dier himſelf and knew what it was to be a Priſo- 
ner at Diſcretion. Whereupon I bid him go back to 
his People again, and I wou'd attack the Town; 
the Conſequence whereof wou'd be, That I wou'd 
not ſpare a Man of them. Mackiatofh went back, 
but came running out immediately again, and ſaid, 
That the Lord 1 and the reſt of the Noble- 
men, with his Brother, wou'd ſurrender in like Man- 
ner as the Eugliſu. | 

vir Jo. Fekyll. How many were kill'd on the 
Attack? | | al 


Cen. 
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Gen. Wills. I believe between Sixty and Seventy, 
but few of the Horſe; there were kill'd and wound. 
ed about an Hundred and thirty, | 

Att. Gen. Did you give any of the Rebels Encou- 
ragement to hope for . 

Gen, Wills. All the Terms I gave was, That ] 
wou'd fave their Lives from the Soldiers till further 
Orders, if they ſurrender'd at Diſcretion ; (tor when 
Men ſurrender at Diſcretion, it is in our Power to 
cut them all to Pieces by the Rules of War ;) and it 
they did not comply, I would renew the Attack, and 
not ſpare a Man. | 

L. H. Steward. You gave no Directions to your 
Officers to give any other Terms than you yourſel! 
had offer'd ? | Ns 

Gen. Wills. No, I did not. | 

Mr. Cowper. Was there any other but Colone! 
Churchill and Colonel Cotton tent in by you, or by 
General Carpenter? 

Gen, Wills. Yes; Colonel Naſſan, to bid our Peo- 


ple forbear firing, and order Colonel Cotton to come 


out With the Hoſtages ; but he had no Authority to 
treat. 

L. H. Steward. My Lord W:ntoun, the Clerk is 
ſent down to you again; if you have any Queſtion, 
he will take it. | | 


[The Clerk return'd with the Queſtion in writing to 
the Lord High Steward. | | 


L. H. Steward. The Queſtion my Lord propoſes 


to General Hills is, Whether you, General i, 
gave any Summons to ſurrender before you made 
the firſt Attack? or if you did not make the At- 
tack without any Summons at all? | 
Gen. Wills, When I was viewing the Town, 


they ſhot two of my Dragoons ; and I did not ſum- 


mon them. 


L.. II. Steward. Another Queſtion my Lord aste, 


is, Whether you offer'd to prevent the Forces fal- 


ling on the Gentlemen at Preſtan, provided the) 


turrender'd at Diſcretion ? 

Gen. Wills. I did hinder the Troops falling on 
them, after they offer'd to ſurrender. 

L. H. Steward. Another Queſtion is, What you 


2: know, or have been informed of his Lorc ſhip“ 
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being againſt coming to England? or of my Lord's 

being againſt fighting with your Troops, or Gene- 

ral Carpenter's? a 
Gen. Wills, I never ſaw my Lord Miutousn till 


four Days after he was taken at Preſton; ſo that I 


can ſay nothing to it. | 

L. Wintoun, I deſire General Carpenter may be 
ask'd the ſame Queſtion. 

Gen. Carpenter. My Lords, I heard, that at Jed- 
burg they held a Council of War: But this is only 
hear-1ay ; I ſpeak not of my own Knowledge. 

Sir Fo. Fekyll. For the ſake of Evidence, it is in- 
cumbent on us to deſire that my Lord contine him- 
ſelf to ask the General what he knows, and not 
to what he heard ſaid. 


[Colonel Churchill ſworn. 


237 


Mr. Cowper. Was you ſent into Preſton? and by Col. Churchill's 


whom ? 


Col. Churchill. I came to Preſton about Ten o' P. 42: 


Clock on Sunday Morning with General Carpenter: 
About One they ſent out to capitulate, and at Five 
was ſent in by General Carpenter. Their requeſt 
was, That they might have Time till next Day to 
conlider Whether they ſhould ſurrender, or not. My 
Orders were, They ſhou'd have that, if they ſent out 
Hoſtages that none of them ſhou'd attempt to eſ- 
cipe, and no Defence ſhou'd be made in the I'own : 
Thoſe named by General Carpenter, were the Lord 
Derwentwater, Lind Middrington, Lord Kenmure, 
or Mackintoſh for the Scotch, 1 directed them to 
ſend the Hoſtages to me. They cou'd not find my 
Lord Derueatwater or Widdrington, and Mac hin- 
% was gone to Bed. A little before Eight I told 
taem the Fan and my Lord Derwentwater and 
Mackintoſh went out with me. I carried them to 
the two Generals; and at Seven next Morning they 
lurrender'd themſelves. 

Mr. Cowper. Did you, by Commiſſion from the 
+ may, or of your ſelf, give them any Hopes of 

ercy? | 

Col. Churchill. I had no Power; and was ſo far 
from doing it, that I don't remember any Thing was 
laid about it on either Side. 


Mr. Cowper. 


4 
* 
„ 
k 

, 
. 

1 
al 
al 


238 


Col. Cotton's Evi- 


dence. 


The Tryal of GREOROE Earl of 


Mr. Cowper. Did you hear any other Officers 
give them ſuch Aſſurance? = 

Col. Churchill. I never heard a Word like it. 

Att, Gen. Who did you treat with? | 

Col. Churchill, I was carried to Mr. Forſter, and 
then to my Lord Kexmure. 


Att. Gen. Who was preſent beſides my Lord 


h enmure ? 
Col. Churchill, I (aw a great many; but did not 
know any of them. 


[Colonel Cotton ſworn. } 


Att. Geu, Was you lent into Preſion by General 
ils? And what Inſtructions were given you? 

C Cotton. At their Detire I was ſent intothe Town 
by General Hills: I told them we could give them 
no Terms. They ſaid there were Diſputes between 
the Scotch and Engliſh, and deſired till next Morn- 
ing to reconcile them. General H tent me into 
the Town again, to allow them that I ime, provided 
the Lords would give their Words that they would 
throw up no Works for their Defence, and do their 
utmoſt that none of their People thould eſcape. I he 
Lords did give their Words; and the Lord at the 
Bar was preſent. | 

Ati. Gen. Upon what Terms did they ſurrender? 

Col. Cotton. I had no Power from General i; 
to promile them any Terms; nor I did not: I told 
them ] had no Power to offer them any. 

Sir Fo. Fekyil. Was there any Overtures made of 
obtaining the King's Mercy? | 

Col. Cotton. I had no fuch Orders; neither did! 
offer it, directly or indirectly, 


JL. Wintoun, I wou'd know, whether they did not | 
take Priſoners, and kill thei, notwithſtanding the | 


Capitulation ? 


Col. Cotton. My Lords, upon my coming out of | 


Town, we were alarm'd with an Account that le- 
veral of them were attempting to eſcape; and about 


Six of thoſe who were endeayouring it were cut 
to Pieces; and upon this Breach of their Parole, Co- 


lonel Churchill and myſelf were ſent in to demand 


Hoſtages ; and brought out the Lord Deruenitbater 


and Mr. Mackintoſh, | 


Brigadier 
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Brigadier Munden e! 


Att. Cen. We deſire to know it he was ſent prigadier Alu- 
with theſe two Colonels into the LOW? and what dens Evidence. 


Directions were given him? | 

Brig. Munden. After the Rebels demanded an 
Audience of General Wills, their firſt Demand was 
for Terms, and were anſwered, That General ls 
would not treat with Rebels; but if they ſurrender- 


ed at Diſcretion, their Lives ſhould be ſpared till his 


Majeſty's Pleaſure was known, If they expected 
other Terms, they might return into I own imme- 
diately, and he would attack them, and cut them to 


Pieces. Afterwards my Lord Derwemtwater and vol. vi. p. 41- 


Mr. Mackimzioſh came out to us; and I heard them 
frequently repeat their Requeſt to the General for 
Terms, and Mackintoſh gave a particular Account 
of the Bravery and Hardineſs of their Troops. Mr. 
Mills told him, he might have tried them, if he plea- 
ſed; and then it would have appeared whether the 
King's Troops, or a Parcel of Rebels, would have 
acted the braveſt Part. Mr. #*lls received them with 
the utmoſt Deteſtation and Contempt, and gave them 
no Hopes of Mercy, directly or indirectly. 

Att. Gen. Did you hear any other Officer offer 
tnem any other Terms? 

Brig. Manden. No, I did not hear any. | 

Sir Fo, Fekyll. Did my Lord Mintoun give his 
Parole? 

Brig, Munde ] very well remember Col. Cot- 
n _ he had received his Parole of Honour among 
the reſt. 

L. H. Steward, My Lord Mintoun, the Gentle- 
men of the Houſe of Commons have done with this 
Evidence againſt you; therefore this is the proper 
Time for your Lordſhip to make your Defence. 
Take your own Method, cither by calling your Wit- 
neſſes, or making ſuch Obſeryations in your De- 
tence, as you think proper. 

L. Mintoun. Pleaſe to allow me ſome Time; tor 
my Witneſſes are not yet come: Pleaſe to allow me 
till this Day Month, till they come up. It will {ig- 
nify nothing to examine Witneſſes after I am dead. 
| never ſaw my Council but once, to inſtruct me 
hat to ſay, | 

| T here 
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There being a Noiſe in Court, Proclamation was 
made for Silence. 


L. H. Steward My Lord, offer what you have 
to ſay while the Court is in Silence. 

L. Il inton. The moſt material of my Witneſſes 
are not come up: They will be here ſome Time next 
Week. I have not talked to my Conncil. | 

Ait. Gen. What that noble Lord inſiſts upon now, 
is out of Time. When the Evidence for the Proſe. 
cution is given, the Pritoner is not to have I ime to 
delay the Proccedings. 


Mr. Cowper. © My Lords, we ſhould have been 
very far from preſſing to bring on his Lordſhip's 
„ Tryal ſooner than is conſiſtent with the Rules of 
“ Juſtice: But when the Time your Lordſhips have 
«© already allowed him on ſeveral Applications is 
© conſidered ; when he had Notice ever fince he 
e was made Priſoner at Preſtoz, that it concerned 
« him to provide for his Defence; when we reflect 
how long it is ſince the Commons exhibited their 
** Impeachment, it is ſurprizing to hear his Lord- 
* rip inſiſt he hath not had Time to bring up his 
“ Witneſles. It may eaſily be explained, with what 
« View his Lordſhip is adviſed to make this Defence, 
* namely, to move the Compaſſion of the People; 
« and I fear, to traduce the Juſtice of your Lordſhips 
* Proceedings. He hath had more than Time ſut- 
* ficient, more than any one in the like Circum- 
& ſtances, hath been allow'd ; and to have nothing 
© to offer at laſt, but that his Witneſſes are not come, 
© without producing a ſingle Witneſs to prove that 
© he has, or expects any one Witneſs to appear for 
him. My Lords, the ſtated Rules in ]'ryals of 
this Nature ought to be for ever facred : No Pri- 
© ſoner has a Right to be indulged in Methods un- 
„ known to the Conſtitution : | here ought to be 
© no Interruption or Delay whatever, when a Pri- 
& toner impeached by the Commons puts himlelf 
& upon his Defence, and is brought to T'ryal. Your 
% Lordfhips lateiy denied the Priſoner any further 
&« Time; and it it was thought improper to be grant- 
© ed then; now he hath put himſelf upau Tryzal at 
your Lordihips Bar, furely he ſhall not be ** 
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ged in the ſame Requeſt. Whatever Compaſ- 
ſion the Commons may entertain for this unhap- 
« py Lord, yet when they reflect, that the Methods 


and Form of Juitice are eſſential ro Juſtice, they 


think themſelves obliged to oppoſe a new At- 
« tempt, and hope the 'I ryal ſhall proceed.“ 
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L. Miutoun. My Witneſſes will be up about Mon- vol. vi. p. 421 


day or I ueſday next. I have had no longer Time 
than ſince the 10th of February to bring them up, 
| when it was very bad travelling. 
| L. H. Steward. My Lord Wiatoan, you have heard 
the Commons oppoſe your Requeſt, and their Rea- 
{ons for it: Does your Lordſhip till inſiſt upon it, 
or do you withdraw your Requeſt ? 


L. Wintenn. I infiſt upon it, my Lords. 
f Iben the Peers adjourned to their Houſe; and an 
: four after returned to the Hall. 
6 L. II. Steward. 1 am commanded by the Lords 
to let you know, that having conſidered your Re- 


queſt, they are of Opinion it is not confiſtent with 
IL tie Rules of Juſtice, to allow you further Time for 
ſending for your Witneſſes; therefore you are to 
roceed in your Defence. And in refpe& of the 
at WF Lowneſs of your Voice, the Lords have ordered 4 
berſon to ſtand by you, to report to their Lordſhips 
T what you ſay during the Tryal. 


Clerk was ſworn to make true Report. Mhereup- 
on the Lord Wintoun ſpoke ſu very low, that ſcarce 


any one could hear him. | 


hat the Lord at the Bar ſhould ſpeak ſo low, that nei- 
er we, nor any Body elſe that is near him, can 
car what he ſays. 

L. H. Steward. My Lord Wiatoun, ſpeak as 
old as you can, fo that the Managers may hear. 
Cr, from L. Wintoun, I think it very hard, and 
1» Wat Injuſtice, that I ſhould nor be allowed Time 

oemy Defence, that my Witneſſes might come up; 
ad that I ſhould be tied down to a fooliſh Form, 
ich I am not accuſtomed to, when I am in Dan- 
Yi! of my Life. 
[Then the Houſe adiourned. 
Vol, VIII R 


L. H. 


Sir Fo. Jehhyil. My Lords, it is not your Intention 
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Friday, March 16. The Second Day.) 


L. H. Steward. I again remind your Lordſhip, 
you are to {peak as loud as you can. | 
Clerk from L. Wintoun. My Counſel is ready here 
to ſpeak for me. = 
L. II. Steward. Y our Lordſhip cannot have Coun- 
ſel to ſpeak in your Detence, unlets it be to Matter 
of Law. The Law ſuppoſes every Man ſufficient 
to anſwer for himſelf, as to Matter of Fact. 
Lord Nini, ClerkfromL.Wintoun. My Lords, I am not ac. 
infiits on bis Cuſtomed to ſpeak on ſuch Occaſions ; therefore! 
Counie!'s ſpeak- hope your Lordſhips will allow me Counſel to ſpeak 
ang co Matters '- for me. : 
Fae L. Iz. Steward, The Law in this Caſe admits of 
no Exception, but holds to the general Rule. 
Clerkfrom L.Wintoun. I don't underſtand the Law. 
I am a Stranger to the Cuſtoms of the Houle; there- 
fore hope your Lordſhips will allow me Counſel, 
I. H. Steward. | believe your own Counſel will 
tell you, as the Law (ſtands, they cannot be heard for 
you as to Matter of Fact. Have you any Witmeſſes 
to call in your Defence? | 
Clerk from L. Wimoun, Irold your Lordſhips Yel- 
terday, my moſt material Witneſſes were not come 


up. 
L. H. Steward. I acquainted your Lordſhip Yel- 
terday, and now remind you of your Petition exhidl- 
ted to the Houſe of Pecrs ; whercin you acknow- 
ledge a great Number of your Witneſſes are come 
up. You only then pretended four were abſent, 
Doth your Lordſhip detign to make no Mauner 0t 
Uſe of that great Number of Witneſſes you admit- 
ted were come ? 
Clerk from L. Wintoun. They wil! ſerve for no- 
thing without thoſe Witneſles coming. 
L. H. Stzward, My Lord, pleaſe to obſerve ti 
Lords wait with great Patience, to ſee it yo Will he 
better adviſed, and go into your Defence. | 
Clerk from L:Wimoun, It was always the Cuſtom 
in any Conrt where I was, for People to be a lo 
to ſpeak, or the Counſel for them: I am not x 
cuſtor d to ſpeak in my own Defence; therefore 
vol. vi. p. 43. hope you will allow my Counſel! to ſpeak for me. 
| They have a Point of Law to ſpeak to, they ſay ; but 
II 6 2 
I know nothing of it. LH 


* 
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L. H. Steward. Though your Lordſhip can't ar- 


zue the Point of Law, can't you propote what the 


Queſtion is? 


Clerk from L. Wintoun. It is impoſſible for me to 


40 a Thing I don't underſtand. I don't know what 
the Point of Law is, no more than a Man that knows 
nothing of it, 

{ Here ſome laugb'd. 


L. Vintoun. I am only ſpeaking in my own De- 
fence ; I don't expect to be laugh'd at. 

L. H. Steward. I think his Lordſhip obſerves well: 
| hope every one Will torbear that, Will your Lord- 
hip pleaſe to name what Matter the Queſtion con- 


| cerns ? 


Clerk from L. Wintoun. It will be ſomething about 


| the Tryal ; no doubt ſomething of what the Com- 


mon People have been ſpeaking about. —— It is no 
doubt in anſwer to the Managers of the Houſe of 
Commons. I have not ſeen my Counſel fince I 


| was here; I have been kept cloſe Priſoner, ſo that I 


have not had Time to be informed ot all the Points 
of Law they have to plead. The Counſel themſelves 


will tell what Points of Law they have to plead. 


L. H. Steward. You ſhould propound your own 
Queſtion before your Counſel ſpeak. Betore it ap- 
pears to be a Point of Law, it is not fit for Counſel 


to be heard. | 


Clerk from L. Wintoun. It is impoſſible I ſhould 
direct Counſel ; I that don't underſtand Law. 


L. Il. Steward. Did you not ſpeak to your Coun- 
ſel laſt Night ? 


Clerkfrom L. Wintoun. I could not, becauſe it was 


late when I went from hence. I was lock'd up, and 


could not fee them. I ſee no Body but the Guards. 
L. H. Steward. Hath not your Lordſhip feen 


Jour Counſel, as often as you requir'd an Order tor 


ſo doing? 
Clerk from L. Wintoun. I never faw my Counſel 
but once, before I gave in my Anſwer, 
L. H. Steward. Did you deſire to ſee them oftner? 
Clerk from L. Wintoun. My Solicitor fpoke to 


them; but my Witneſſes not being come up, it was 


needleſs for me to ſpeak to my Counſel betore they 
new what the Witneſſes had to ſay, and ſo might 


; draw up a State of the Queſtion. 1 did not doubt but 
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the Lords would give me more I ime; and therefore . 
was not ſo defirous to ſee my Countel as I ſhould * 
have been, if I thought I ſhould have been fo much ( 
crampt in I ime. . 
Mr. Cowper be. Mr. Cowper. © Lords, it was reaſonable (i 
gins to ſum up 3 to ſuppoſe, that the Priſoner tf 
the Evidence. having pleaded Not Gzilty, would have given ſome tt 
_ © Evidence in ſupport of his Plea ; but fince he 
| * {cems reſolved not to enter into a Defence, ic 
} * think ir my Duty to ſay ſomething on this unex- tt 
1 | e pected Occaſion. —— The Treaſon is ſuch, and 
| * the Evidence ſo full, that his Lordſhip's Behavi- WW ©c 
Jour, unaccountable as it is, is more to his Pur. W p. 
*© pole than any other could have been. Whoever {{ 
„ contiders the Lord Miutoan's Anſwer, will find I; 
1 I him coufeſſing the ſeveral Overt-Acts of Treaſon W tt 
1 d laid to his Charge, and then drawing a falſe Cor- th 
; „ clution, that he is Not Guilty. He denies that 
| {© what he has done was with a traiterous Intention, al 
1 * and emphatically aſſerts, that the pure Streams 
| of Loyalty which have run in the Blood of his 00 
Anceſtors, were derived to him uncorrupted: And ot 
* * thus a Popiſh Pretender being the Object of his lp 
'F * Lordſhip's Loyalty, he thinks he may be guilty of 
| e the whole Impeachment without being a T raytor; 10 
f and how far he may think fit to acknowledge 01 
| * your Lordfhip's Juriſdiction, I know not. Asto 
* the Impeachment, your Lordſhips have obſerved, V 
that it hath been fully proved.” | ere he begin) te 
to ſum up the Evidence, already given at large.] 
| be 


L. Grilford. I think it proper, before the Houſe pe 
of Commons ſum up their Evidence. to move you! 


— — 45 unn 


Lordſhips to adjourn to the Houſe of Lords. =. 

| = 1 

[yen the Houſe adiourn'd, and in about half an How m 
after returned. | 1 

al 


L. H. Steward. My Lord I intoun, J am order. 
Lord Feb Stew- ed by their Lordſhips to acquaint you, that the) 
. are ſtill ready to hear what you have to ſay in your 
ner bas to ſay Defence; and any Witneſs you are pleaſed to call: 
before the Com- But then, if you neglect this Opportunity, it 1s tber 
mons proceed Cordſhips Pleaſure, that the Managers of the Houl: 


turther, > | e e a 
vel. vi. p. 44, Of Commons ſhould go on with their Reply: an 


UV 


pafled in the Houſe, to ſhew that he is fuch a Per- 
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if ſuch Reply be made, you will have no further Op- 
portunity to alledge or prove any Thing. And I 
am to acquaint you alſo, that it is their Lordſhips 
Opinion, that if you have any Queſtion of Law, you 
muſt propound it to their Lordſhips yourſelf. 

Clerk from IL. Wintoun. I believe my Counſel have 
ſomething to ſay in anſwer to the Managers : But 
the Gentleman who was preſent | zhe Clerk] knows 
they would not let me know what they had to ſay. 

L. II. Steward. If your Lordſhip has any Notes 
to help your Memory in your Defence, look upon 
them. | 

L. Wintoun reads, and the Clerk repeatt. The The Priſoner 
Counſel have a Point of Law ariling from what hath _ — * 
ſon as is not capable of committing the I'reaſon 
laid in the Impeachment. I plead, Not Guilty; and 
this alledges the ſame. I ſay I am zoz guilty; and 
the Paper ſays, it will demonttrate I am not. 

_ Clerkfrom L. Wintoun. I don't underſtand Law, 
and how ſhould I introduce a Point of Law? 

L. II. Steward, If your Lordſhip doth not pro- 
ceed in your Defence, I ſhall ſignify to the Mana- 
gers to reply ; and the Lords will not allow you to 
ſpeak afterwards. | 

Clerk from L.Wintoun. The Counſel deſire to be 
heard : Since they have written a Paper, to be heard 
on that Paper. | 

L. H. Steward. The Paper is allowd to help your 
Memory; but you mult not give in a Paper, as writ- 
ten by your Counſel, nor mention it as ſuch, 

Clerk from L. Wintoun. I deſire my Counſel may 
be heard to the Point of Law I read out of the Pa- 


er. 

L. II. Steward. You have by the Help of a Paper 
propounded what you call a Point of Law ; their 
Lordſhips have heard it. I don't find any Motion 
made to adjourn, to conſider Whether ſuch a Point 
is fit for your Counſel to be heard to. If there be 
any Doubt, you will ſee it by ſuch a Motion. 


[ Here was a ſhort Pauſe. 


; L, H. Steward. If you do not proceed, 1 mui 
intimate to the Managers, that they may reply. 
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Clerk from L. Wintoun If your Lordfhips will al. 
low my Counſel to be heard on the Point of Law 
[ have given in, 

L. H. Steward, It is no Point of Law which 
you propoſe. 

Clerk from L. Wintoun. I am not a Judge of a 
Point of Law; if your Lordſhips will hear the 
Counſel, they will tell you what it means. 

L. H. Steward. Gentlemen of the Houſe of 


| Cominons, you may reply. 


The Managers 
roms in their 
phy- 


Vol. vi. page 45. 


Mr. Cowper, : M“ Lords, I was obſerving that 


the Behaviour of the Pritoner, 


My Lord Miatoun, during the whole Progreſs of 
„ the Rebellion, appeared in a quite different Light 
to that in which he would now willingly appear. 
* Your Lordfhips find him, according to the Eyi- 
„ dence at every talſe Alarm, very inquititive to 
«© know the Occaſion. Having aſſum'd the Com- 
** mand of a Squadron, his Lordſhip was inſtantly at 
* his Poſt, ready to encounter his Majeſty's Forces; 


and the Reverend Mr. Pazten has done Juſtice to 


* his Lordſhip's Vigilance and Courage on this Oc- 
* caſion : But it ſeems the Alarms were both falſe. 
* Hence we may obſerve, that Alarms may be falſe, 
and Dangers may be imaginary ; Which Mr. Pat- 


% en, and Men of his Principles, would do well to } 


reflect on at Leiſure. | Here Mr. Cowper pro- 
* ceeds to ſum up the reſt of the Evidence.] The 
* Commons cannot but take a particular Satisfac- 
tion in this Lords putting himſelf upon his Tryal, 


* which has given them an Opportunity, in the moſt 


„ publick Manner, to vindicate his Majeſty's Gene- 


J rals from a malicious Calumny ſuggeſted, even by 


© this Lord in his Anſwer to the Impeachment, a: 


* well as by the reit of his Accomplices already at- 


* tainted. It ſeems not to be accidental, that all the 
Lords impeach'd (falſe as it appears to be) ſhould 
* alledge, that they ſurrendered upon Promiſes, or 
Hopes given them of Mercy, conlidering that 


there is not the leaſt Shadow of 1 ruth to ſupport 
this Suggeſtion. It is no uncharitable Reflection 


a &a 
A * 


to ſay, That their Lordthips, to ſupply the Mit- 


„ chiets their Arms could not accompliſh, were wil 


ling to aſſiſt their Party, by furniſhing them with 


an Untruth to propagate. I may, with the Ton 
| | cut 
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al. ſent of this whole Aſſembly, preſume to ſay it is 


aur « falſe, nay, that the very Reverſe is true. The Re- 
„bels would have obtain'd a Promiſe, or even a 
Vick « Hope of being recommended ; but the Generals 
« rightly told them, Kebels deſerved no Mercy ; nor 
of 2 « would they treat with Rebels of ſurreadering other- 
the « wiſe than at Diſcretion, I cannot conclude with- 
cout obſerving a Queſtion his Lordſhip asked du- 
of ing the Courſe of the Evidence, namely, Whether 


* our Men (the Rebels) were not ſlain, during the 
« Time of the Ceſſation of Arms at Preſto? Which 


that in Fact it ſeems was true; and if it had been an- 
ner, MW *© ſvered in the affirmative, without Explanation, his 
$ of i Lordſhip would have been gratify'd with furniſh- 
ight * ing his Friends with another Story, which, well 
ear. improved, might have laſted a good while. But 
Evi- * when the Witneſs, diſcerning the Tendency and 


to M © Malignancy of the Queſtion, anſwered, That 
om the Rebels had ſtipulated and agreed that no Works 
y at * ſhould be erected in the Town during the Suf- 


ces: * penlion ; and that no Perſon in the Town ſhould 
eto go our during that Lime; in Breach of which 
Oc- Agreement, ſix of the Rebels attempted Sword- 
ue. MW © in-Hand to charge through the King's Troops ; in 
alſe, MW © which Attempt they tell. From whence it appears 
Pat: „that the King's Troops did no more than their 


ito Duty. 


he Sir V. Thompſon. © M* Lords, The Anſwer of sir ili 
0 the Priſoner not being ſup- Thompſon's Re- 

yal, ported by Evidence, ought to go for nothing; but? V. g 

not F} * ſince ſeveral Things are alledged to mitigate or | 

ene- „ juſtify his Proceedings, which are fallity'd by our | 

1 by 4 Evidence, I beg Leave to take ſome Notice of 

„ 45 it. ä 

at- I agree with him, that it will be very pleaſing to 

[the MY © the Commons to ſee an innocent Man acquitted ; 

bud FF © nor do I differ with him in his Aſſertion, That to 

„or © be taken with Perſons in Arms againſt the Go- 

that Y © vernment, is a reaſonable Preſumption of his Guilt, 

port  * and a juſt Foundation to accuſe him with thereſt; 

tion “But as to the Circumſtances of his Caſe being 

Miß ! fo different from the others, as to require your 

Wil- © Lordſhips to diſtinguiſh him in Judgment, this 

with I ſee little Reaſon for, from any Thing that has 

on. been offered to your Lordſhips. He is pleaſed to 

ſeat R 4 give 
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give an Account of what happen'd to him eight 


„ Years ago, when he endeavoured to avoid the 
* Suſpicion of the Government, He mentions the 
ill Uſage of the Militia, and the King's Troops, the 
* Rifling his Houſe, c. without ſaying when they 
* happen'd, or from whom. He ſays he was un- 
„ fortunately driven into the Company of ſome Per- 
“ ſons mentioned in the Impeachment ; that he 
joined them without any Intention to aſſiſt their 
4 Deſigns, c. But the Evidence ſufficiently explains 
* how far he abetted their Undertakings : It is pro- 
*© ved he brought fourteen of his Domeiticks with 
© him to the Rendezvous, moſt of them well arm- 
* ed and accoutered. | Here he proceeds to ſum up 
* the Evidence again, and then goes on.] My Lords, 
* Whether the whole Tenor of this Proceeding does 
not manifeſt the Intention of this noble Lord; 
* and whether the Evidence of theſe Facts does not 
„ falſify every Allegation in his Anſwer, by which 
* he would juitify himſelf, your Lordſhips will ea- 
* ſily determine. As to that Aflertion, Thar he ne- 
«ver degenerated from his loyal Anceftors, ſo as to 
form any Deſign to ſubvert the Conſtitution, &c. 
* I wiſhI could obſerve, for the ſake of this unhappy 
* Lord, that it were not too evident what Conſti- 
** tution he has ventured his Life and Fortune to 
* preſerve. All Mankind who do not ſhut their 
* Eyes, muſt ſee that the Deſign of this Noble Lord, 
* aud liis Accomplices, was to dethrone his molt 
* ſacred Majeſty, our Proteſtant King; and in his 
* ſtead, to 1ct up a Popiſh Pretender to his Crown, 
** bred up in Superſtition, and the Maxims of I y- 
*© ratiy. That their Succeſs muſt have produced a 
* dregziul! Scene of Blood and Confuſion ; the 
* Lives of the King, the Royal Family, your 
* Lordſhips, and thoſe other brave Britous who 
would have ſtood up in Defence of the Re- 
* ligion, Laws, and Liberties of their Country, 
* nmuſt have been ſacrificcd to the Rage of Fopiſh 
* Bigotry, and the inſatia.''c Cruelty ot Jeſuiſts and 
** Prieſts, our moſt imp; able Enemies. —1 can't 
** but take notice here, tiiat his moſt gracious Ma- 
{© jeity, againſt whom this unfortunate Lord hath 
* 1o ſignally offeriaed, hath been pleaſed to exprels 
his mild and gentle Diſpoſition, even to him, and 


nis Aſſociates, his moſt inveterare Enemies. . 


(6 Wa: 
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« was an Uneaſineſs to him, That he could not diſtia- 
« 91fh the firſt Years of his Reign by the endearing 
00 gn, of Peace and Clemency : It afflited him 
« that the Calamities of his faithful Subjects, ſhould 
« require indiſpenſible Returns of Severity, And he 


« ſition: But the Commons hoped their Lordſhips 
« would have ſome Regard to the Lives of thoſe 
„ gallant Men, whom the Rebels had murdered, 
« and loſt their Lives in their Country's Cauſe : 
« That their Blood demanded the Jjuſſice of that 
« Country, in whole Defence it was ſpilt: That 
the publick Safety alſo required their Lordſhips 
& exemplary Juſtice on the principal Offenders: 
„That this was the moſt effectual Method to pre- 
vent future Inſurrections, and render our preſent 
happy Eſtabliſhment firm and laſting.“ 


Sir Fo. Fekyll., The Commons having nothing 
more to offer, deſire your Lordſhips Opinion on this 
Evidence. 


[Then the Lords adjourn'd to their Houſe ; and being 
returned, and the Lord High Steward ſeated in 


the Chair, he flood up uncovered, and beginuing 
with the youngeſt Peer, ſaid, | 


Thomas Lord Parker. What ſays your Lordſhip? 


Is George Earl of Mintoun guilty of the High Trea- 
{on whereof he ſtands impeached, or not guilty ? 
Then Thomas, Lord Parker ſtanding up in his 
Place, and laying his Rght Hand on his Breaſt, ſaid, 
Guilty upon my Honour; and in like Manner all the 
Lords preſent found him Guilty, who were, Ki- 
card Lord Cobham, Henry Lord Carleton, Bennet 
Lord Harborough, James Lord Saunderſon, Robert 
Lord Bingley, Allen Lord Bathurſt, Thomas Lord 
Manſell, Charles Lord Boyle, Simon Lord Harcourt, 
john Lord Belhaven, 2 liam Lord Roſs, John 
Lord Gower, Maurice Lord Haverſbam, Henry 
Lord Gilbert, John Lord Aſpburubam, Francis 
Lord Guilford, Richard Lord Lumley, Peregrine 
Lord Osborne, Charles Lord Cornwallis, John Lord 
Culepeper, Charles Lord Bruce, William Lord Brook, 
james Lord Compton, William Lord St. John, 


Thomas 
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Thomas Lord Howard of Effingham, Charles Lord 
Fiizwalter, John Lord Delawar, Peregrine Lord 
Willoughby of Eresby, Henry Lord Viſcount Tad. 
caſter, Henry Lord Viſcount Loaſdale, Talbot Lord 
Viſcount Longueville, Charles Lord Viſcount Tows- 
ſhend, Laurence Lord Viſcount Say and Seal, George 
Earl of Ilallifua, John Earl of Briſtol, Heneage 
Earl of Alesford, Charles Earl of Tankerville, Leui 
Earl of Rockingham, Fares Earl of Carnarvon, Thi. 
mas Earl of Strafford, Archibald Earl of Ilay, Hen. 
ry Earl of Deloraine, Hugh Earl of Loudoun, Thi. 
mas Earl of Hadington, John Earl of Rothes, Hugh 
Earl of Cholmondley, Francis Earl of Godolphin, John 
Earl Poulet, ohn Earl of Greenwich, Henry 
Earl of Grantham, William Earl of Ferſey, EA. 
ward Earl of Oxford, George Earl of ar, inginn, 
Richard Earl of Scarboroueh, Heury Earl of Port- 
land, Robert Earl of Holderneſs, Hleniy Earl of Ho 
cheſter, Daniel Earl of Nottingham, Charles Earl 
of Radnor, Richard Earl of Burlington, Artbur 
Earl of Angleſey, Edward Earl of Clare ndon, Thi- 
mas Earl of Stamford, Charles Earl of Mancheſter, 
George Earl of Northampton, Fohy Ear! of Lei 
exffer, Scroop Earl of Bridgwater, Lionel Earl of 
Dorſet and Middleſex, Heary Earl of Lincoln, Thi- 
mas Earl of Pembrook, Fames Earl of Deriy, 
William Marquis of Annandale, Thomas Duke of 
Newcaſtle, Evelin Duke of King ſton, Robert Duke 
of Azcaſier and Keſteven, Lord Gr. Chamberlain, 
Hexry Duke of Kent, John Duke of Roxbury), 
James Duke of Moniroſs, John Duke of Monta- 
gu, fohn Duke of Buckingham and Normanby, 


Jobn Duke of Marlbrough, Charles Duke of Shrew/- 


bury, Charles Duke of St. Albans, Charles Duke ot } 
Richmond, Charles Duke of Somerſet, Charles 
Duke of Bollon, Lord Chamberlain of his Ma- 
jeſty's Honſhold, William Duke of Devonſpire, Lord 
Steward, Charles Earl of Sunderland, Lord Privy 
Seal; and aft of all the Lord High Steward faid, } 
My Lords, I am of Opinion that George Earl of | 


Wintoun is Guilty of the High-Treafon, whereot 


he ſtands impeach'd, upon my Honour. 


Zhen Proclamation was made for Silence, and 16 


bring forth the Priſoner. | 
(; I. H. Steward 


WixToun. 2 Geo. I. 1715. 


L. II. Steward. George Earl of Wintoun, the 
Lords, having conſider'd of the Charge, the Evi- 
dence againit yon, and your Defence, are of Opi- 
nion, that your Lordſhip is Guilty; and have found 
your Lordſhip guilty of the High- I reaton of which 
you ſtand impeach'd. 


[Then the Lords returu'd to their Houſe.] 


Monday, March 19. the third Day, the Priſoner 
was brought to the Bar. 

L. H. Steward. George Earl of Mintoun, Your the Priſoner 
Peers, having convicted you of High-T reaton, I am ask'd, what he 
now to ask your Lordſhip, if you have any Thing meg 7 in 
to offer, why Judgment ot Death ſhould not pals et. _ 
upon you according to Law ? 

Cler from L. Wintoun. I have a Point to offer to 
your Lordſhips, to ſhew that I am ſuch a Ferſon, 
againſt whom, by Law, Judgment ought not to be 

iven. | 
s L. H. Steward. Will your Lordſhip ſtate the 

Olnt? 

Clerk from L. Wintoun. I don't know what your 
Lordſhip means. 

Sir Conſt. Phipps. If your Lordſhips pleaſe, we 
= a Point of Law humbly to offer to your Lord- 

Ips, If—— 

Att. Gen. I humbly inſiſt, That they are not to 
ſpeak, unleſs there be a Point ſtated by the Priſoner, 
and which your ILordſhips ſhall think to be a Point 
of Law. 

Mr. Cowper. We are ſurpriz'd to find that Gen- 
t!eman ſhou'd preſume to ſpeak without your Lord- 
ſhips Direction: He cannot but know that the Pri- 
loner is to propound the Queſtion in Law. 

L. H. Steward, Sir Conſtantine Phipps, you know The Point of 
the Practice to be ſo: The Point mult be firſt ſta- Faw mutt — 
ted by the Priſoner, before you can ſpeak to it. pine) © 

dir Conſt. Phipps. My, Lords, if I had been heard 
but ten Words more 

Sir V. Thompſon. We humbly inſiſt, That that 
Gentleman be not heard one Word more. 


Here, upon the Motion of Lord lay, the Lords ad. 


 Journ'd to their Houſe, and return d in half an Hour. 


L. H. Ste ward. 
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L. II. Steward. My Lord Wintoun, the Lords 
have conſider'd of the Matter you mov'd in Arreſt 
of Judgment, viz. That you are not ſuch a Perſon 
againſt whoin Judgment of Death for High-Treaſon 
ought to be pronounc'd; and are of Opinion, That 
this is Matter of Fa&, and not of Law; and that 
the Lords think you are ſuch a Perſon, againſt 
whom Judgment ought to be given in this Cafe, 
am order'd alſo to reprimand you, Sir Conſtantine 
Phipps, for preſuming to be ſo forward to ſpeak 
for the Priſoner at the Bar before a Point of Law 
was (tated, and you had Leave to ſpeak to it; and 
your Fault is the greater, becauſe you cou'd not 
but know that this is a Matter of Fact, and that the 
Law is not doubtful one way or other, the Fach 
being ſuppos'd. My Lord Mintoun, I am again al- 


. low'd to ask your Lordfhip, if you have any Thing 


Sir Conſtantine 
Phifps argues, 
that the Im- 
peachment is 
not laid with 
ſuffieient Cer- 
tainty, 


further to alledge, why Judgment of Death ſhou'd 
ſhould not paſs upon you? 

Clerk jrom L. Wintoun. My Counſel are ready to 
offer in Arreft of Judgment, that the Impeachment 
is inſufficient, becauſe the I ime of committing the 
Treaton is not laid with ſufficient Certainty. 

L. H. Steward. Is it your Lordſhips Pleature, 
that the Counſel for the Priſoner be allow'd to ſpeak 
to this Point? | 

Lords. Ay, Ay. 

L. II. Steward, Gentlemen, that are of Coun- 
fel for the Priſoner, you have Liberty to ſpealc to 
the Point propos d. 


Sir Conſt. Phipps, * MA Ay it pleaſe your Lordſhips, 

"TM m M . , — the 
% Impeachment againſt the noble Lord at the Bar, 
to be inſufficient: It is ſo uncertain that no Judg- 
* ment can be given upon it. In Indictments, even 
« for Treipailes, the Law requires the certain Day 
© when the Offence is ſuppos'd to be committed 
to be alledg'd; and if a particular Day be not 
« laid, the Indictment is inſufficient. And if ſuch 


« Certainty is requir'd in Offences of the moſt Mi. 


* nute Nature, much more in Capital Crimes, and 

« eſpecially in Treaſon, with which this Noble 

“ Lord is charg'd. a IS 
One Reaſon why in Indictments for High- 


+ Treafon a certain Day ſnou'd be affign'd, is t0r 
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the Advantage of the Priſoner, that being apprized 
« of the Time when thoſe Facts are ſuppoſed to 
be committed, he may be the better able to make 
« his Defence: He may poflibly prove he was in 
„another Place, or in other Company, at the 
« Time he is charged with committing the Trea- 
« fon, or may by other Circumſtances make his 
Innocence appear. | | | 
Another Reaſon, is for the Benefit of the 
« Crown, that it may be known to what J ime the 
% Forfeiture ſhall relate; for if there be no preciſe 
„Time alledg'd in the Indictment, the Forfeiture 
can relate no farther than to the Judgment. 
Indictments have been held inſufficient for leſs 
% Faults, than not ſpecitying the Day; but I will 
not trouble your Lordſhips with citing Authori- 
* ties; for there is not a Gentleman ot the long 
* Robe but will agree an Indictment for any 
* Capital Offence to be erroneous , it the Ot- 


. * fence be not alledg'd to be committed on a cer- 


* tain Day. | 2 
My Lords, an Attainder upon an Impeach- 
* ment ſubjects the Offender to the ſame Puniſh- 
* ment and Forfeitures, as an Attainder upon an 
* Indictment; and there ſhould therefore be the ſame 
“ Certainty in one, as in the other. And if equal 
* Certainty be required in both, weſubmit it to your 
Lordſhips, whether this Impeachment be not 
* erroneous and inſufficient, there being no 
certain Time alledg'd when the Treaſon or O- 
vert-Acts were committed. | 

* The Treaſon alledg'd, is conſpiring and imagin- 
* ing the Death of the King; and the Impeach- 
* ment ſets forth, that this noble Lord did 14 
* or avout the Months of September, October, or 
* November, 1715. together with others, in the 
* Impeachment named, traiterouſly compaſs the 
Death of his moſt ſacred Majeſty: That he did 


in or about the ſaid Months, or ſome of them, to- 


* gether with the reſt, agree and confederate to levy 
War againſt his Majelty : That i or about the ſaid 
* Months, or ſome of them, this noble Lord, with 
* others, did levy War, and did march through 
* ſeveral Parts of the Kingdom, and did proclaim 
* the Pretender tobe King: And that oz aboxt the 
* 9th, 10th, 11th, 12th, or 13th of the ſaid Month 
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of November, this noble Lord, with others, did 
ſeize and poſſeſs themſelves of the Fown of Pref. 
ton, and fought againſt his Majeity's Forces. 
As to the firſt Overt-Act; can any Thing be 
more uncertainly alledg'd, than to ſay that the 
Conſpirators did in or about the ſaid Months, 
or ſome of them, and at divers other Times and 
Places within this Kingdom, confederate, &c. to 
levy War. | 

„The next Overt-A&, which is actual leuying if 
War, is not laid with greater Certainty : An as 
to the third, zhe proclaiming the Pretender, there 
is no certain Time or Place alledg'd when or 
where the Pretender was proclaim'd, but only 
that it was during their March and Invaſion, 
The laſt Overt-Act, he ſie ing of Preſton, ſeems 
to be laid with greater Certaiuty; but then 
the Words [oz or about] leave it at large; for 
no Man can tell how many Days may be in— 


cluded in theſe Words | vr about. 


We apprehend a Charge of this high Nature 
ouglit not to be alledg*d with ſuch Uncertainty; 
and that the Impeachment is as erroneous as 
an Indictment would be. I do not pretend to 
any great Skill in Parliamentary Proceedings; 
but 1 never ſaw a Charge exhibited in any other 
Court in ſo uncertain a Manner, unleſs in Libels 
in the Eccleſiaſtical or Admiralty Courts, which 


cannot influence the Caſe before your Lordſhips, 


this being a Proceeting according to the Courte 
of the Common Law, 5 | 


Mr. William's Mr. Williams. Jn alſo aſſign'd by your Lord- 
cc K 
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ſhips of Couni-! for this un- 
fortunate Lord, and humbly inti!t, that there is 
a Detect in this [mpeachment, in regard no cer- 
tain Day is laid when the Treaſon is charged to 
have been committed. I apprehend the Houſe of 
Commons to be the Grand Inquett of the Nation 
and that their Impeachment is in the Nature ot 
an Indictment found by that Grand Inqueſt, dit- 
fering from an Indietment in this Reſpect, that 
an Indictment is found by the Inqueſt of a Cvrn- 
ty only; but an Impeachment by the Grand In- 
queſt of the whole Kingdom. And as the omitting 
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committed, would be a material Fault in the 
« Caſe of an Indictment, ſo is it as material a De- 
fect in the Caſe of an Impeachment. 

„It will not, I preſume, be expected from us, that 
« we ſhould cite Precedents of Impeachments: 
© However, I ſhall beg leave to mention one freſh 
« jn your Lordſhips Memories; and that is in the 
« Cafe of Doctor Sacheverel. 

& The Doctor was impeach'd before your Lord- 
« ſhips, for ſeditious Expreſſions in two Sermons; 
„and in that Impeachment, the preciſe Days are 
„laid when the Doctor preach'd each of them. 
And by the like Reaſon, I apprehend a certain Day 
* ought to be laid in this Impeachment, when the 
*# Treaſon was committed. I have nothing elſe to 
* ſay on behalf of this unhappy Lord, unhappy as be- 
ing in that doubtful State of Memory: Not ſane 
enough to be within the Protection of the Law, 
* nor at the ſame Time ſaze enough to do him- 
* ſelf in any Reſpect the leaſt Service whatever. 


( Here the Managers interrupted the Council.] 


L. H. Steward. Mr. Williams, I apprehend the 
Reaſon the Managers appear uneaſy with you, is, 
That you are going into a Matter of Fact, which 
you have not Leave to ſpeak to. You muſt con- 
fine yourſelf to the Point of Law that was ſtated. 


Mr. Williams. I ſhall take up no more of your 
* Lordſhip's Time, but humbly hope, that as in an 
* [Indictment for Freaſon, the Want of laying a Day 
* when the Treaſon is charged to have been com- 
„ mitted, is a manifeſt Error; as the conſtant Forms 
of Indictments are fo, and the Reaſon of the Law 
* requires they ſhould be ſo; therefore for want 
of the like Certainty in this Impeachment, we in- 
ſiſt, with great Submiſſion, that the Impeachment 
is defective, and pray that the Judgment againſt 
this unfortunate Lord may be arreſted. 
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Mr. Walpole.“ V Y Lords, the Counſel for the Mr. Walpote 
640 Noble Lord at the Bar ſeem auſwers the 


to forget in what Court they are: They have ta- 
ken up 0 much of your Lordſhips Time in quo- 
ting Authorities, to ſhe what could quaſh an In- 
dictment in the Courts below, that they ſeem to 

forget 
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forget they are now in a Court of Parliament, and 
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on an Impeachment of the Commons of Great 
Britain. Should we admit all that they have of. 
fered, it would not follow that the Impeachment 
is inſufficient. Neither of the learned Gentlemen 
have offered to produce one Inſtance, where the 
Sufficiency of an Impeachment was called in 
queſtion from the Generality of the Charge: Nor 
do the Commons think it neceſſary, in Taflice to 
the Noble Lord at the Bar, that a certain Day 
ſhould be mentioned in the Impeachment. From 
the Nature of the Crime, and the Evidence that 
has been given, there can be no Hardſhip for 
want of fixing a Day on which the Treaſon is 
committed. He is charged with being concerned 
in a notorious Rebellion: The Time mentioned 
in the Impeachment is the Months of September, 
October, and November, and particularly the gth, 
roth, 11th, 12th, and 13th Days of November. He is 
charged with being concern'd from the Time he 
lett his Houſe, till he was taken; and all this hath 
been amply proved, And how can this Noble 
Lord ſutter, becauſe no particular Day is men- 
tioned, after he continued in Rebellion for ſo ma- 
ny Months and Days, and marched through ſo 
many Counties ? But, my Lords, I have a Prece- 
dent in my Hand, The Tryal of the Earl of Staf- 


* ford, in which Impeachment the Time was more 
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uncertain ; aud yet that was never attempted to be 
offered in Arreſt of Judgment. The Words in 
that Impeachment were, That for divers Tears laſi 
paſs'd, a damuable Conſpiracy had been carried on, 
Sc. And when they come to the particular 
Charge, all that is ſaid, is, That within the Time 
aforeſaid, c. that is, ſome T ime within divers 
Years laſt paſs'd ; whereas in this Impeachment 
there are three Months named, in which the T rea- 
ſon charged in the hnpeachment was committed: 
So that here the Commons are ſufficiently juſtity'd 
in the Articles exhibited by them. And I hope it 
will never be allowed as a Reafon, that what 
quaſhes an ludictment in the Courts below, will 
make-an Impeachment inſufficient brought by the 
Commons of Great Britain. 


Att, 
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by become the Forms by which thoſe Courts are 
to govern themſelves; but it was never thought 
that their Forms had any Influence on the Pro— 
ceedings of Parliament. In the Reign of Richard Il. 


it is ſaid in the Records of Parliament, That Pro- 
* ceedings in Parliament are not to be governed by 
* the borias of Weſtminſter-Hall. And though it is 


aſual in the Courts below to alledge a certain Day, 
yet they add [and at divers other Days and Times; ] 


and that Day which is laid, is not material; for they 


are not bound to prove the Crime committed on 
that Day, but may prove the Detendant guilty at 
any Time, either before or after the Day laid 
in the Indictment. 


As to Dr. Sachederel's Caſe, there was an Ex- 


ception taken to the Impeachment for Uncer- 
tainty; and it was argued from the Forms of 


the Courts in Heſtrainfter- Hall, That where Indict- 


ments were for Hords ſpoke or writ, the Words 
muſt be laid as they were ſpoke or wrote, according 
1 the Opinions of the Fudges : But it was reſolved 
to be otherwiſe in the Court of Parliament; and 
they were not bound bur by their own Forms. 

As to their Objection, That there is no Time 


* laid for ſome of the Overt-Ads, I think there is a 


certain Day charged when Preſton was ſeiz'd; and 


* 11 the inferior Courts it is held, that it 1s not ne- 
ceſtary there ſhould be a Day and Place alledged 
* for every Overt-Act. We think, therefore, this 


Objection has no Weight, eſpecially in Caſe of an 
Impeachment. Your Lordſhips have already gl- 
ven Ju*gment againſt ſix upon this Impeachment: 


Iltis warranted by Precedents in Parliament. I here- 


fore we inſiſt that the Articles are good in Sub- 
ſtance, and according to the Forms of Parlia- 


ment.“ 


govern themſelves by Precedents of Indictments, 
they would depart from the antient and conſtant 
Vol. VIII. 8 « Practice 


Lords, we are upon an Impeach- Mr. Attorney Ce- 
ent, and not an Indictment, The er“ sAnſwer to 


« Courts below have ſet Forms, which have pre- de dsoher's 


METS Couniel, 
vailed for a long Courſe of Time, and are there- vol. yi. p. 53 


F the Commons, in preparing Ar- Mr. Cowper's Aus 


„1 ticles of Impeachment, ſhould {wer to the Pri- 
ſoner's Couuſel . 
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Practice of Parliament. The Form of an Im- 


peachment has very little Reſemblance to that of 


an Indictment; and, I believe, the Commons will 
endeavour to preſerve the Difference, by adhering 
to their own Precedents. ; 
They will not find one Precedent in Caſe of 
an Impeachment of High Treaſon, where there 
has been a certain Day or Time laid when the 
Treaton was committed; and in inferior Courts, 
it ſeems to be rather Form than Subſtance,” 


Sir . Thompſon. *® AS to the Law, we mult refer 
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0 to the Forms of Proceed- 
ings in the Court of Parliament, which is the Law 
ot Parliament, and Part of the Law of the Land. 
Your Lordſhips will be governed by the Forms 
of your own Court, as the Courts below are by 
thcirs ; which Courts differ one from the other in 
many Reſpects, as to their Forms of Proccedings; 
and the Practice of each Court is citeem'd the Law 
of that Court. My Lords, here is one of the 
Treaſons alledged to be within the Compals of 
five Days, namely, the ſeizing of Preſtoz, and en- 
gaging the King's Troops there. If his Lordſhip 
could have ſhewn he had been elſewhere during 
that Lime, it might have been of Service to him: 
But unfortunately for him, your Lordips have 
found him guilty within thoſe five Days. And it 
it be demanded, to what Time the Forfeiture of 
the Defendant's Eſtate ſha!l relate; it is anſwer— 
ed, if it be taken the molt favourably for the De- 
tended, the Conviction ſhall operate ſo, as to 
make the Forfeirure only from the laſt of theſe 
Days; and I don't apprebend any other Inconve- 
nience. But to inter, that for this Reaſon no 
Judgment at all ſhall be given upon this Convic- 


tion, where material and ſubſtantial Part of the 


Iſſuc is found, ſeems not to be a right Conſequence. 


l 0 "_Y 
* For theſe Reaſons, and what have been mention d 
* before this Exception, has no Weight ; we nope 
* your Lordſhips will over-rule it.“ 


L. Il. Steward Gentlemen of the Honſe of Com- 


mons, I ſuppoſe you don't oppoſe the Countel's re- 
plying to you? It you have any Thing to offer, Jou 


may de heard to it afterwards. 


Ati. 


2 
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a Att. Cen. We don't object to it, if the Commons | 
| dare a Liberty of ſpeaking afterwards, and cloſing ; 
| | which they inſiſt is their Right. | .- 


L. H. Steward. Gentlemen, you may reply. 


Sir Conſt. Phipps. ® J Don't remember I faid the Sir Conſtantine q 


* 5 5 Phipp's Reply ce 
Day laid in the Indicment ,,* Managers. | 


« was material; for I never thought it ſo material vol. vi. P. 55. 1 
that there was a Neceſſity to prove the Treaſon to 5 


« be committed upon that very Day: But I conceive | if 
the Day laid in an Indictment ought to be very 4 
near the 1'ime, if not upon the very Day the T reaſon | 

js fuppoſed to be committed: And I take the con- 1 


* ftant Practice to be ſo. q 

All the Gentlemen who ſpoke in anſwer to me | 
have admitted, that in Indictments for Treaſon, 
a certain Day ought to be alledged ; but the Ho- 


„ nourable Gentleman who ſpoke firſt, makes a 

& Difference between an Indictment and Impeach- 1 
ment; becauſe an Impeachment is a Parliamen- 4 
* tary Proceeding, and the Parliament are not tied | | 


up to ſuch ſtrict Forms as the Courts below. But | 
* [ſubmit it to your Lordſhips Judgment, whether | 
* an Impeachment by which a Noble Peer is to be 1 
| * attainted, ought not to be as certain as an Indict- (| 
ment by which a Commoner is to be attainted ? | 
and whether by the Lex Parliamentaria, as much 
' Certainty is not required in one Cale as the other? | 
As to the Impeachment of the Lord Stafford, that | 
began with an Account of the Plot in general; 1 
and in that Caſe a general Allegation was ſuffi- 
© cient : But whether the particular Part which my 
Lord $:af/;rd had in that Plot be not more cer- 
tainly alledged, I cannot take it upon my Memo- 
ry to ſay; nor is it material, for it is admitted, 
that no Objection was made to that Impeachment, 
ior the Uncertainty of the Charge. If ſuch an 
Objection had been made and over-rul'd, it would 
have been a full Anſwer to us ; but there being 
no notice taken of it, our Objection is as ſtrong, 
as if that Cafe had never bappen'd. As to that 
Part of the Impeachment which relates to the ta- 
king of Preſton, though that ſrems more certain 
; than any other Overt-Act, yet the Words | or abou? ; 
leave it at large, and render it uncertain. 
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Mr. Wilſams's 
Reply.to the 
Managers. 
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Mr. Williams. © J Would beg Leave to obſerve, 
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further Precedents, inaſmuch as the Lord Saß 
 ford's Cale has loſt ſome of its Force by the latter 


The Tryal of Gzoxcs Earl of 


& + that only one Precedent has been 
cited againſt us, (the Impeachment of the late Lorg J 
Stafford;) and it muſt be ſubmitted to your Lore. 
ſhips, how far one ſingle Precedent will be a Proof « 1 
of the Courſe and Cuſtom of Parliamentary Im. W « | 
peachments, eſpecially when it appears that the 
Objection was not made in that Cale ? and whe. 
ther repeated Acts are not neceſſary to prove this 
as wel] as other Cuſtoms ? and that if this were 
Lex & Conſuctuds Paritamenti, whetner it would 
not be an eaſy Matter to cite many Inſtances of 
it? and if it be not neceſſary in this Cale to cite 


Precedent of Dr. SacheveraPs Cate ? and even 
in the Caſe of a Miſdemeanor, a certain Day i 
laid in the Impeachment, when it is charged to 
have been committed? It has been objected by the 
learned Managers, that in Indictments it is ufual- 
ly charged, that the Party committed the IT reaſon 
diverſis diebus & wiribus ; Which is as uncettan Þ[, 
as this Impeachment : But it muſt be obterv'd, that WM fel } 
beſides theſe Words there is a certain Day ad ofe 


when the Treaſon was committed; and the Words T, 


diverſis diebus & viribus are but Surpluſage, the MW will 
Indictment would be good without them. It has 4 
been objected alſo, That if a Day certain be the 
mentioned in an Impeachment, or Indictment, it W muſ 
is not material; for it the Treaſon be proved t9 J 
have been committed on any other Day, the Party W my ( 
will be found Guilty: And this I admit. But 


what I humbly inſiſt on, is, That it is the conffant He, 


Courſe to mention a Day certain; and the Day 
mentioned, is uſually the very Day on which the 


- Treaſon was committed. And toknow this, j TL. 7 


very great Uſe to the Party indicted or impeact- 

ed, and may very much aſſiſt him in his Defence. * th. 
The mentioning a Day certain alſo is manitelt- “L. 
ly tor the Advantage of the Crown ; in regard tie 
Forfeiture of the Land to the King ſhall tel ate to © St; 
the Day laid in the Impeachment, or Indictment; “ ob 


from whence I beg Leave to infer, that the mer i © tal 


tioning a Day certain in the Impeachment 15 ma- 
terial; that the Omiſſion of it renders the r “the 
| | * peachmest 


Day in an Indictment is but Form; and that the 
« Fact may be proved any Day betore, or atter; con- 
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« peachment defective : And, therefore, I humbly 
pray your Lordſhips to arreſt the Judgment. 


| Att. Gen. © M Y Lords, the learned Gentlemen Mr. Attorney Ce- 
cc 


now agree, that the particular l cloſes the A. 
gument. 


« ſequently the Priſoner gets or lotes nothing by 


| © having a Day charged or omitted. He mult pro- 
vide for his Detence, as if no Day was laid: Aud 
| & fince it is immaterial in ludictments, it muſt be ſo 


jn Impeachments. As to the Anſwer gi:en to 


| © my Lord Stafford's Cate, that this Point paſſed 


„ [ab Silextio, it that Impeachment had not been 


| * thought good, he had the Afﬀiitance of learned 
| © Counſel, well able to adviſe him, and who cer- 
| * tainly would have taken the Exception. Here is 


* no Uncertainty that can be to the Diſadvantage 


| * of the Priſoner : The Impeachment is agrecable 


« to the Forms of Parliament; he has pleaded to it, 
and your Lordſhips have found him guilty,” 


L. H. Steward, My Lord Hinton, your Coun- 
ſel have been heard: Have you any Thing elle to 
offer in Arreſt of Judgment? 

I. Mintoun. If you pleaſe to ask my Counſel, they 
Will tell you, 

L. H. Steward. You have been told often, that 
the Point you would have your Counſel ſpeak to, 
muſt be ſtated and propoſed by yourſelt. | 

L. Wintoun. Since your Lordſhip won't allow 
my. Counſel, I don't know nothing. 


Here the Houſe being adjourned about three Clock, 
| return'd again at Five. 


L. H. Steward. * FYEORGE Earl of Wintonn, I T. H. Stewart: 
| | ” -have already acquainted you, 2 upon paſ- 

* that your Peers have found you guilty. Your s ence. 
* Lordſhip afterwards moved in Arreſt of Judgment; 
* which Motion has been diſallow'd. The next 
Step is to proceed to Judgment; which my Office 
obliges me to pronounce; but I am very far from 
taking any Satisfaction in it. 
| My Lord, your Crime is the greateſt known to Vol. vi. p. 57 
the Law of this, or any other Kingdom; and it is 
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the moſt odious Species of that Crime: A Conſpi. 
* racy, manifeſted by an open Rebellion, to depoſe 
„ and murder that ſacred Perſon who ſuſtains and 
eis the Majeſty of the Whole; in attempting whole 
precious Life, you ſtrike at the moſt Noble Part. 
the Scat of Lite, and Spring of all Motion in this 
„ Governinent : Which may properiy be called x 
„ Deſign, not only to murder the King, but the 
* whole Body Politick of the Kingdom. 

( YSuccels in your Treaſon mult intallibly haye 
e eſtabliſhed Popery ; which never fails to bring with 
it a Civil, as well as Eccleſiaſtical 1 yranny ; and 
© which can never take place till the pretent Con- 
& ſtitution is annihilated ; and your Crime is the 
„more aggravated,-as it is complicated With that 
© horrid aud crying Sin of murdering many, whoare 
e not only innocent, but meritorious 

Aud it Pity be due to ſuch as futier for their 
& Ciiines, a much greater Share of Compaſſion i 
© owing to them wao have loft their Lives by the 
Crimes of other Men: Thoſe who promoted the 
* lite Rebellion, have ſo many Murders to an- 
* {wer tor, as there were Subjects killed. Your 
* Lordſhip will be under a great Deluſion, if you 
© look on thoſe who fell at Dumblain or Preſton, 
* n the Side of the Laws, and in Defence of the 
* Government, as flain in lawful War. 

+ Your Crime is made yet redder, in ſhedding the 
++ belt Blood in the Kingdom, the brave common 
Soldiers, and thoſe gallant Heroick Officers, who 
continued faithful to Death in Defence of the 
% Laws: What Blood can be better than that 
* which is ſhed in the Cauſe of the true Religion, 
* and the Libertics of its Country? 

Helieve it, notwithſtanding the unfair Arts uſed 
* to ſtir up a pernicious Exccls of Commiſeration 


* 
* 


8 * 
K „ 


Juſtice, the Life of one Loyal Subject is more 
* precious in the Eye of God, and all conſidering 
i 22580 than the Lives of many Rebels and Parri- 
cides. | 
* Therc is this further Malignity in your Lord- 
** ſhip's Offence. of open Rebellion, That it is tov 
* Notorious to be paſs'd by unobſerv'd; and a Go- 


** verninent is reduc'd to this Dilemma, If it be 


not Puniſh'd, the State is endanger'd by giving an 
“ Example 


towards thoſe who have fallen by the Sword ot 
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„Example that it may be attack'd with Impunity : 


- 
— 


And if it be puniſh'd undeſerv'd, Clamours are 
rais'd of the Cruelty of thoſe in Power. The 
Fnemies of the Government make unſeaſonable 
and unlimitted Encomiums upon Mery and For- 
giveneſs, which will have an Effect upon filly and 
undiſtinguiſhing People; ſo that Rebels have the 
Satisfaction of hurting the Government a little, 
even by their Fall: But a wiſe Government has 
this Conſolation, after it has temper'd Juſtice 
with Mercy, in ſuch proportion as ound Diſere- 


tion directs, th ſuch Seeds of Diſcontent take 


root on very ſhiilow Sotl only; and after they 
have made a weak Shoot, Wither and come to 
nothin | 

How confidently was it given ont by the Fac- 
tion, before your Lordſhip's 1 rya!, That the ſur- 


render at Preſton was made on Aſſurances or 


Hopes of Pardon: Whereas, it app-2rs that Fear 
was the only Motive to it. The evii Day was 
deferr*d, and the Rebels rightly judg'd, that fewer 
wou'd die by the Way they choſe, thun if they 
had ſtood an Attack: They were aw'd by the 
experienced Courage of the King's Troops, and 
the ſuperior Genius and Spirir of his Majeſty's 
Commanders, and were, in Truth, never flatter'd 
with any other Terms than of ſurrendering as 
Rebels and Traytors; their Lives were only ſpar'd 
till his Majeſty's Pleaſure cou'd be known. 
& It is a Debt due to thoſe brave Soldiers, to 
whom their King and Country owe more than 
can be expreſs'd, that their Victory ſhou'd be 
vindicated from Detraction, and preſerv'd unſul- 
lied by the Tongues of Rebels and their Accom- 
plices. | 

And give me Leave to obſerve, That this En- 


gine of a lying Tongue, which ſets the World on 


Fire, has been of prodigious Ule to the Rebels 
and their Friends, not only fince and during the 
Rebellion, but while it was forming. 

“ Falſe Facts, falſe Hopes, and falſe Charac- 
ters, have been more,than half the Scheme they let 
ont with, and yet ſeem to depend upon. 

„elt has been rightly obſerv'd, That your Lord- 


* ſhip docs not ſo much as inſiſt on what cou'd 


alone excuſe you, Your being forc'd into the 
| 8.4 | Rebellion, 


= 


Vol. vi. p. 58; 
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„% Rebellion, and remaining under that Force: And 
&« it you had, it has been clearly prov'd that your 
„ Lordthip was active and forward, and ſo conf. 
“ derable in a Military Capacity, as to command a 
© Squadron. 

* [ ſhall conciude with exhorting your Lordſhip 
© That now the Time is come, when the Veil of 
„ Partiality ſhould be taken from your Eyes: [| 
muſt be ſo when you come to die. You ſhou'd 
„think, if poſſible, with Clearneis and Indifference, 
which muſt produce a hearty deteſtation of your 
Crime; and as you are a Proteſtant, in all Pro- 
bability, make you a fincere Peniteut; for you 
«© were engaged in an Enterprize, Which, if it had 
& ſucceeded, mult have deitroy d your Holy Reli 
„gion. It only remains, that I pronounce that 

Ms which the Law preſcrives, and which 
& ſufficiently ſhews What Thoughts our Anceſtors 
* had of the Crime you are convicted, v2. 


% That you, George Earl of Wintoun, return ts 
« the Priſon of the Tower from whence you came; 
% from thence you muſt be drawn to the Place of Exe- 
© cation; when you come there o muſt be Haug d 
* by the Neck, but not till you be Dead, for you muſt 
be cut dewn alive; then your Dowels muſs be taken 
out, and burnt before your Face; then your Ilead 
muſt be lever'd from your Body, and your Body di 
vided into four Quarters ; and theſe muſt be at the 


© King's Diſpoſal. 


And God Almighty be merciful to your Soul 

Then the Lord High Steward broke his Staff, and 

declar'd his Commiſſion was diſſolv'd; aud the 
Lords adjourn'd to the Houſe above. 


The Earl of Wintsnn remain'd a Priſoner in the 


Tower till the gth of Auga/F, 1716, when ne made 


his Eicape, and went over into France. 


N. B. The Tryal of Francis Francia, a Few, at he 
Old-Pailey, for High, Peaſon, Jan. 22. 1716. 
2 Geo. I. being alrcady Printed in the Abridgments, 
Vol. vi. Pag. 679. 2s here purpoſely omitted. 
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. # PROCEEDINGS in Parliament vo vi. e 102: 
againſt ROBERT Earl of O x- 
, FORD, upon an Impeachment for 
High Treaſon, and other High 


Crimes and Miſdemeanors. 3 Geo. J. 

C I 7, 

J 1717 

un 

0 N the 1oth of Jane, 1715. Mr. Nalpole mov'd The Earl of 0x- 


- to impeach the Lord Viſcount Bolzazbroke 9 
t High Treaſon, and other High Crimes and Miſde— 3 
h meanors , And the ſame Day, the Lord Comingsby 

moy'd to impeach Robert Earl of Oxford of High 

Treaſon, and other High Crimes and Mitdemea- 

nors; which Impeachmeuts were at length refolv'd 


0 on, but not without ſome Oppoſition; tor ſeveral 

+ Members thought the Evidence, produc'd againſt 

fo theſe Noble Lords, not ſufficient to ground an Im- 

4 peachment of High Treaſon upon. ä 

ſe On the gth of Zzly following, the Lord Conmgs- 

1 by carried up the Articles of Impeachment againſt 

a the Earl of Oxford to the Houſe of Lords, and 

- W pray'd that he might be ſequeſtred from Parliament, 

je and committed to cloſe Cuſtody. Whercupon the | 
| Lords order'd him into the Cuſtody of the Black 1 
i. W hkod; and on the 16th of the ſame Month he was | 
| committed to the Tower. | : 
IC The Commons ſeem'd ſatisfied with the Confine- | 
ic ment of the Earl, and did not d1icover any lncli- 


nation to proceed againſt him. But the Earl finding 

his Health impair'd by lying in the Tower, peticion'd 
Ic the Houte of Peers, in Hay 1717. That his Impri- he Petitions the 
ic lonment might not be indefinite, but that he might Houſe of Peers 
either be brought to his Tryal, or diſcharg'd. Upon 9 G, 

dhe reading his Petition, it was afferted by ſome 

he Lords who were ie ien with Parliamen- 
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6. tary Proceedings, T'haWhe Impeachment was de- | 
„ MW firoy'd by the Prorogation that had happen'd fince | 
ble linpeachment was brought up; but upon a Divi- | 
non this Opinion was over-ruPd, though the Earl 
o Nottingham urg'd very ſtrong Reaſons for the 
| | | Support 


). 
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Support of it, and afterwards enter'd his Proteſt tc 

The Duke of Bzck:ygham then moved to appoint a B 

Mort Day for the Earl's I'ryal ; and the 13th of Jane ri 

being fix d; upon the Application of the Commons, at 

the Time was enlarg'd to the 24th, when the Lords je 

came in the uſual Order from the Chamber of Par. th 

liameut to the Court ereced tor the Iryal at Ye 81 
minſter-Hall. . | pe 

He is brouzhe co „„ he Commiſſion having been read, conſtituting 1 
his Tryal on he IL illi Lord Cowper Lord Chancellor of Exg- d/ 
24ib Fane, 1717. ind, Lord High. Steward pro hac vice, and his 0 
Lordſhip being afterwards placed in his Chair on the W 

Vol. vi. p. 103. {cond Step of the Throne, with the uſual Ceremo. a 
ny, the Lieutenant of the Tower was order'd to Il 
bring his Priſoner, the Earl of Oxford, to the Bar; be 

where the Earl kneeling, after ſome Time, was L 

order'd by the Lord High Steward to riſe, and then 10 

the Articles of Impeachment were read by the Clerk, ſy 

entitled, Articles of Impeachment of High Treaſon, W 

aud of other High Crimes and Miſdemeanors, azain|t ot 

Robert Earl of Oxford and Earl Mortimer. Co 

- tre 

Preamble to the Articles of Impeachment. bf 

i 

Preamble to the THE Preamble to the Article ſets forth, That 93 
1 Im- whereas many ſolemn Treaties and Alliances lar 
nad been entred into between the Crown of Exg— N 
lend and other Powers, for their mutual Satety ta; 

az4init the common Danger that threatened Earpe 1 ©: 

trom the immoderate Growth of the Power of France; Sp, 

And whereas, the preventing the Monarchy of Sp: Vet 

falling into the Hands of che Houle of Bourbon, be 

had occafioned ſeveral Treaties among the Allies, the 
particularly, the Partition Treaty, whereby a ſmall the 

Part only of the Dominions of Spatz was allotted un 

to the- Houſe of Bourbon, was condemn'd by Patr- me 

iament as fatal to the Peace of Europe; And whereas uy 

the Duke: of Az/oz, Grandſon to the Freuch King, on did 

the demiſe of Charles II. King of Spain, took Pollet- bef 

tion of the whole Spazih Monarchy ; whereby tne 2 

Balance of Power, the Prgteſtant Religion, and thc Te, 

Liberties of Europe were endangered; and there "ity 

„pon the late Emperor Leopold, King Lillian I. WY 

41d the States-General, did in the Year 1701. | be 

enter into an Alliance for procuring an equitable bet 

and reaſonable Satisfaction to his Imperial Majeſty, gur 


tot 
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for his Pretenſion to the Spar Succeſſion ; and that 


Britain and the States might obtain a ſufficient Secu- 
rity ror their Kingdoms, Provinces, and Dominions, 
and tor 1he Navigation and Commerce of their Sub- 
jects; and did engage to aſſiſt each other with all 
their Forces, according to a Specification to be a- 
greed upon in a peculiar Convention for that Pur- 
poſe ; and particularly, that the {aid Confederates, 
ſhould uſe their unnoſt Endeavours to recover the 
Spaniſh Low Countries, that they might be a Barrier 
tor the United Provinces againſt France; as like- 
wiſe the Dutchy of Milan and its Dependances, as 
a Fief of the Empire, and contributing to the Secu- 
rity of his Imperial Majeſty's hereditary Dominions, 


belides, the Kingdoms of Naples and Sicily, and the 


Lands and Iſlands on the Coaſt of Taſcauy, that be- 
long'd to Spain ; and that the ſaid Confederates 
ſhould communicate their Deſigns to each other, as 
well in relation to the Actions of the War, as all 
other Ihings, whereia the common Caule was 
concern'd; and that none of the Parties ſhould 
treat of Peace with the Enemy, unlets jointly, and 
by a Communication of Councils; and that no Peace 
ſhould be made, unleſs an equitable and reaſonable 
Satisfaction for his Imperial Majeſty; and a particu- 
lar Security of the Kingdoms, Provinces, Dominions, 
Navigations, and Co:nimerce for Great Britain and 
that of the States, ſhould be firſt obtain'd; and unleſs 
Care was taken, that the Kingdoms of France and 
Hain ſhould never be united under the ſame Go- 
vernment ; or that one and the ſame Perſon ſhould 
ve King of both Kingdoms ; and particularly, that 
the French ſhould never be permitted to traffick to 
the Spaniſh Ii eſt-Iudies, directly or indirectly; nor 
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nou'd be permitted to enjoy all the Advantages, 
in point of ] rave to the Dominions of Spain, they 
did at the Death ot King Charles II. or at any Time 
before: And whereas a detenſive Alliance was alſo 
concluded between Ge- Britain and the States- 
General in November 1701. for their mutual Secu- 
"ty; wherein it was agreed, [I hat in caſe the ſaid 
Allies ſhould be jointly engag'd in War, there ſhould 
bean Offenſive, and Defenſive, and Perpetual Alliance 
between them; and that when the War was be- 
zun, the Confederates ſhould act in Concert accord- 

C | ing 


| 
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ing to the 7th and Sth Articles of the Treaty of the 
34 of March 1672, between Exgland and Holland, 
which was thereby renew'd and confirm'd; and 
no ] race, or Peace, or Suſpenſion of Arms, thonld 
be negotiated but according to the gth and 10th 
Articles of that Treaty, by which it was agreed, 
That when the two Allies were once in open War, 
it thould be lawful for neither of them, afterwards, 
to come to a Ceſlation of Arms wich the Enemy, 
without it were done conjointly and with common 
Contenc; that no Negotiation of Peace ſhould be 
tet on foot by one of the Allies, without the Con- 
currence of the other; and that each Ally ſhould 
impart to the other every Thing that paſſed in the 
Negotiation: And whereas the French King, by 
leizing the Ports of Spain and the Spaniſh Weſt. 
Indies, did obſtruct the Freedom of Navigation and 
Commerce, and had proclaim'd the pretended Prince 


of Wales King of Hnglaud, Fc. and influenc'd Spain 
to concur in the fume Aitront, the late Queen 


found herſelf oblig'd, in order to vindicate the Ho- 
nour of the Crown, and prevent the Miſchiefs that 
threatned Europe, to declare War againſt France 
and Spain in the Year 1702. and his Imperial Ma- 
jeſty, the States General, the German Princes, the 
Duke of Savoy, Sc. became Confederates in the 
faid War; and by a Treaty, enter'd into in May 
1703. between the Emperor, the Queen of Great- 
Britain, the States-General, and the King of Por- 
tugal, it was ſtipulated, That no Truce or Peace 
ſhould be made, but by the mutual Conſent of all 
the Contederates, while any Prince of the Line of 
France continued in Spain; and in the Treaty of 
Nordliagen, ratified by her Majeſty, it was agreed, 
That no particular Treaties ſhould be made, but the 
Peace ſhould be jointly treated of, and not be con- 
cluded without obtaining, as far as poſſible, the 
Reunion of the Lands belonging to the Circles, and 


the Secvrity of the Aſſociated Circles was abſolutely 


provided for: And whereas her late Majeſty, and 
the States, by another Treaty, in June 1703. con- 
firm'd all tormer Treaties between them, and agreed 
never to make Peace, or a Ceſſation of Arms, but 
in Con junction and by common Conſent: And 
whereas the ſaid War was carried on for many 
Years with Vigour and Unanimity, and a vaſt Ex. 
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pence of Blood and Treaſure by the Allies; for the 
Support of which, many Millions were granted by 
the Parliament of Ezzland, who not only approv'd 
the Neceſſity and Juſtice ot the War, but trequently 
aye their humble Advice to the Throne, That no 
a cou'd be ſafe, honourable, or laſting, ſo long 
as Spain and the I eſt- Iudies continued in Poſſeſſion 
of any Branch of the Houſe of Bourbon: And 
whereas it had pleaſed God to bleſs the Confederate 
Arms, under the Command of their Great and Vic- : 
torious General, the Duke of Marlbrough, with un- . 
paralell'd Succelles, and the Glory of their Arms, 
and the Reputation of Great-Britain in particular, : 
was raiſed to an higher Pitch than in any former Age: | 1 
And whereas, by the Treaties with France in the | 
Years 1709 and 1710. the Reſtitution of $pazz and | 
the Indies was laid down as a firm and immoveable 
Foundation of thoſe Negotiations, and there re- 
main'd no queſtion of it with the Miniſters of the | 
Allies, or thoſe of France, but touching the Security 
for its Execution; and the Conterrences being 4 
t broken off by France, without giving any Satisfac- 
1 tion therein, her Majeſty, in Conjunction with her 
L Allies, renew'd their Reſolutions to continue to 
> _ puſh the War with Vigour, and to make all poſſi- 
e ble Ltiorts, as the only Means left to force a good 
j 
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and general Peace; and the Queen, in her Speech 
of the 1 Sthof November, 1709. taking Notice of the Vol. vi. p. 196 


1 endeavours of the Enemy to amule and create Jea- 

A louties among the Allies, during the late Negotia— 

1 tions, expreſs'd her Reſentment thereat, and recom- 

f mended the carrying on the War with Vigour, that 
K ſe might put the laſt Hand to that great Work of | 
j reducing the exorbitant Power of France: And 1 
& whereas God was pleas d atterwards to bleſs the | 
1 Contederate Arms, under that conſummate General 
d the Duke of Marlborough, with new and ſignal Con- 
d queſts, the Reduction of Zournay, the Victory of | 
y Bluregzies, or Malplaquet, the taking of Mons, Do- 

q way, Bethune, St. Venant, and Aire, and the pene- 

. trating the French Lines; and from the proſperous 

d Condition of the Allies, there remain'd nothing in 
it Appearance that cou'd prevent their reaping the Fruits q 
d Ot all their Victories in a fpeedy and honourable | 
y Peace, but the Diſunion of the Confederacy: And 

A whercas the ſaid Earl, with other cvil-diſpos'd Per- 


's tons, 


270 Proceedings againſi RoBERT 


ſons, Enemies to their own Country and the com- the 

mon Liberties of Europe, having by wicked Arts to 

inſinuated themſelves into the Favour of the late Pr 

Queen, and procur'd themſelves Admiſſion into her the 

Council, and into Places of the higheſt Fruſt, and cla 

prevail'd on her to diflolve the Parliament that had Pre 

expreſs'd a true Zeal for the common Cauſe : And the 

Whereas the ſaid Earl and his Accomplices had Int 

torm'd a treacherous Correſpondence with the Emiſ- tic 

{aries of France, who tranſmitted from France to cre 

England, certain Propoſitions ſign'd by Monſieur 4: wi 

Torcy, Secretary to the French King, in April 1711. Pe: 

to be the Baſis of a Treaty of General Peace; and as! 

her Majeſty having been prevail'd on by the ſaid Earl, pu 

to renew the fame, ſhe afterwards communicated bet 

them to the Miaitters of Holland, declaring, That the Co 

was reſolv'd in making Peace, as well as War, to the 

act in perfect Concert with the States; and the ö 

Grand Penſionary and other Miniſters of the States the 

thereupon anſwer'd, That they deſir'd equally with W M. 

Britain, to have a general and laſting Peace; and de- M. 

clar'd they were ready to join with her Majeſty in cla 

all proper Meaſures to procure i:; but defir'd that anc 

Fraace would explain herſelf more particularly up- ot 

on the Points therein contain'd, and impart the Plan tre; 

| to the Allies; after which a more particular Nego- Br 

; tiation might be enter'd into: Notwithſtanding all pro 
| which premiſſes, | {at 
d the 

The Articles of I. He, the faid Earl, having no Regard to the Ho- nag 
Impeachment. hour or Safcty of her late Mlajeſty, or her Kingdoms, Da 

| or the many Solemn Engagements ſhe was then jet 

under to her old Allies, or to the common Liber- M: 

ties of Europe, but being devoted to the French the 

King the common Enemy, although he was then 11 

Lord Treaturer, and a Privy Counſellor, in breach of b 

his Oath, and in Defiance of the ſcveral Treaties of 

made with the Allies, the frequent Advices of Par- Re: 

liament, and the Declarations of ker Majeſty from Au 

the Throne, and particularly in Defiance of a late to 

Treaty to act in Confert with the States, did, in lle 

; the Months of July or Augauſt 1711. maliciouſly Af 
| form a treacherous Contederavy with other evil-dil- . Wh 
pos'd Perſons of her iviazelty's Privy Council, to lies 
| make a ſeparate and dcltructive Peace between dy 


Great Britain and France, Without communicating 
fame 
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the ſame to her Allies; and did advife her Majeſty 
to ſend Matthew Prior Eſq; to France, to make 
Propofitions of Peace; who accordingly went thi- 


oo 


ther in the Months of Ju ͤ or Angajt 1711. in a vol. vi p. 2c. 


clandeſtine Manner, and did communicate the faid 


Propoſitions to the Miniſters of France; in which 


the particular Intereſts of Britain, and the common 
Intereſt of Europe were betray'd, and an exprets Ar- 
tile inſerted in the ſaid Propoſitions, That the Se- 
cret ſhould be inviolably kept from the Allies : By 
which the ſaid Ear! ſet on foot a Negociation of 
Peace more advantageous to France than She had 
ask'd the preceeding Month of April, and thereby 
put it in the Power of France to create Jealouſies 
between her Majeſty and her Allies, deſtroying that 
Confidence which had fo long ſubſiſted between 
them. . 

II. And whereas the French King, lay ing hold of 
the ſaid treacherous Overture, did, in or about the 
Months of Auguſt or September 1711. ſend over 
Monſicur Meſmager into England, to carry on a 
clandeſtine and ſeparate Negociation of Peace; 
and the ſaid Earl did afterwards, in the ſaid Month 
of September 1711. ſecretly, and without Authority, 
treat With the ſaid Meſuager of a Peace between 
Britata and France, and in ſuch Negoriations did 
promote the inaking a ſeparate Treaty between the 
fad Crowns; Which Treaty was afterwards, with 
the Privicy of the ſaid Earl, ſign'd by the ſaid Meſ- 
nager on the Part of France, and by the Earl of 
Dartmouth and Heury St. John Eſq; two of her Ma- 
jelty's Secretaries of State, in behalf of her late 
Majeſty, by virtue only of her Sign-Manual under 
the Signet, and without the Knowledge of her Allies, 
1 which Treaty the Intereſts of Britain were given 
p to Trauce, and the Duke of Azjor admitted King 
f Spain; whereby the ſaid Earl did not only aſſume 
kegal Power, in treating with the Enemy without 
Authority from her Majeſty, but did what in him lay 
% ſubvert the antient Conſtitution, by introducing 
egal Methods of tranſacting the moſt important 


Attairs of State, and by the ſaid feparate Treaty did 


What in him lay to diſſolve the many ſolemn I rea- 
her Majeſty ſtood engaged in to her Allies, where- 
he brought her to this Dilemma, cither to ſubmit 

| to 
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to the Dictates of France, or loſe the Confidence of 
her Allics. E 

III. And the ſaid Earl, the better to carry on the 
ſaid Treaty, did, with others then in high Truſt, con- 
trive a Set of General Preliminaries to be ſign'd b 
the Sieur Meſaager only, and advited her Majeſty 
to communicate the ſame to the Miniſters of the Al. 
lies then in Exgland, as the Ground of a General 
Peace, (-while the Treaty ſign'd, as aforeſaid, by the 
Earl of Dartmouth and Mr. &. Jahn on the Part 
of England, and by the ſaid Meſuager on the Part 
of Frauce, was, by the Advice of the faid Earl of 
Oxford, and others, wilfully concealed, not only 
from the Allies, but even from her Majeſty's Coun- 
eil and Parliament ;) and did allo advite her Majef- 
ty, not only to accept the ſaid Preliminaries, but to 
communicate them to the States, as a ſufficient 
Foundation to open the Conferences of Peace with 


France: And the better to cover his Deſigns from 


the States, caus'd certain Inſtructions to be figned 
by her Majeſty, and delivered to the Ear! of Sraf- 
ford, her Ambaſſador to the States, wherein he was 
directed to repreſent to the Penſionary of Holland, 
and other Miniſters of the States, that when her Ma- 
jeſty, in May laſt, by his Excellency's Diſpatches, re- 
ceived an Account of the Senſe which thoſe among 
them, who were at that Time in the Secret, had ot 
the Overtures made by Frazce, for ſetting a Nego— 
tiation of Peace again on Foot, and of the Antwer 
which it was deſir'd might be return'd to the Propo- 
ſitions, ſign'd by Monſicur de 7 orcy, ſhe immediately 
acquainted the Enemy, that their Offers were thought 
by her and the States-General neither particular, 
nor full enough, and therefore ſhe did infilt, that they 
ſhould form a diſtinct Project of ſuch a Peace as they 
were willing to conclude: Whereas no ſuch Inſtan- 
ces had been made to the Enemy; but, on the con- 
trary, notwithſtanding her Majeſty had declared 
that the Propoſitions of Torcy were neither particu- 
lar, nor full enough, yet without any farther Expli- 
cation from the Enemy, ſhe was prevailed on, in malt» 
ner aforeſaid, to ſend over Propoſitions to Ju in 
all Reſpects as deſtructive to the Intereſts of Brita 


and her Allies, as thoſe of Torcy; and in the Pat- , 


ticulars abovetaid, as well as in ſeveral others, the 
laid Iuſtructions contain'd Matters, either falſe, '' 
oro} 
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rrofly prevaiioating and evaſive ; by which wicked 
Covntels Or the ſaid Earl of Oxford, that unqueſtio- 
ble Truth, which, by the Laws of Nations, ought 
% accompany the Iuſtructions of Ambaſſadors to 
Princes fu Contederacy againſt the Common Ene- 
my, was viiely proſtituted to deceive her Majeſty's 
Allies, in Matters of the greateſt Importance to their 
571 Tatercfts, and the Intereſts of theſe Kingdoms; 
the Honour of her Majeſty's Perſon, and the Crown 
of theſe Realms, were ſcandalouſly betray*d ; and 
the Royal Hand, by the wicked Arts of the ſaid Earl, 
made the Inſtrument to advance the Intereſt of the 
Common Enemy. 


IV. And whereas the Earl of Srrafford had com- 


municated the Preliminaries {ign'd by Monſieur Mef- 
lager Only to the States General, who were alarm- 
ed at the preſſing Inſtances made by her Majelty, 
at Conferences ſhould be opened on Propoſitions 
a5 general as thoſe ſo lately offer'd by Frauce, and 
ind by Torcy ; and their High Mightineſſes having 
been unſucceſsful in their Remonſtrances to the Earl 
of Straf/ord, againſt opening the Conferences, did 
end over Monſieur Bzys, their Ambaſlador, to re- 
prelent to her Majeſty, as well the Hazard of Meet- 
ng the Miniſters of Frauce, before the Eſſent ial Ar- 
ticles were ſettled by ſpecial Preliminaries, or at leaſt 
erplain'd by France, and made ſpecifick; as likewiſe 
the Advantages ariſing to the Enemy thereby; the ſaid 
Repreſentations were, by the evil Influence of the 
flid Ear! and his Accomplices, render'd ineffectual. 
And, in order to prevail upon the States to open the 
Conterences upon the ſaid General Preliminaries, an 
Jecafion was taken, by the Contrivance of the ſaid 
Larl, of declaring before the ſaid Bays, her Majeſ- 
5's Affection and good Diſpoſition towards the 
Yates, and her Deſire to treat with them, with per- 
ect Confidence and Harmony: And the ſaid Earl of 
Uxford did alſo declare, or cauſe to be declared in 
zer Majeſty's Name, that ſhe had made no ſeparate 
[reaty with France, nor would make any before ſhe 
had comply'd with all Engagments to her Allies, 
and given them an Opportunity of making good their 
Pretenfions. By which falſe Aſſurances the ſaid Earl 
Of Oxford did diſhonour her Majeſty, by whoſe Pri- 
''ty the ſaid ſeparate Treaty with Fauce had been 

Vol. VIII. * ſign'd; 
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fipn'd; the States, her Allies, were groſly abuſee, 
and induced thereby to enter into that fatal Negotiq- 
tion with France. : 

V. That her Majeſty having conſtituted Joh Lord 
Biſhop of Briſtul, and the Earl of Strafford, her Ple- 


nipotentiaries, to treat with the Plenipotentiaries of 


the Allies, and thoſe of Frazce, of a General Peace, 
agreeable to the reaſonable Demands of all Parties, 
be, the ſaid Earl of Oxford, not content with abu— 
ſing the Royal Authority, to the Deluſion of the 
States-General, but intending the univerſa] Preju- 
dice of his Imperial Majeſty, and the reſt of her 
Allies, and thereby the more ſucceſsfully to carry 
on the Meaſures of France, cauſed Inſtructions to 
be prepared for her Majeſty's ſaid Plenipotentiarics, 


to the Effect following, vg. That they ſhould infif 


Vol. vi, p. 109. 


that the Security which the Allies expected, and the 
Freach King had promiſed, could not be obtained, 
it Spain and the Weſt-Iudies be allotted to the Houſe 
of Bourbon; whereas the ſaid Earl had at that Time 
privately agreed with France, that Spain and theft 
Indies ſhould remain to the Houſe of Bourbon, and 
prevailed with her Majeſty to be a Party to the ſaid 
private Treaty: And they were further inſtructed, 
that in caſe the Enemy ſhould object that the ſecond 
Article, ſign'd by Meſuager, imply*d, That Span ſhould 
be allotted to the Duke of Anjou, they fhould infilt 
that theſe Articles were binding only to France, and 
not to the Allies; whereby the ſaid Earl of Oxford 
entered into a Confederacy with the Enemy, and 
procured her Majeſty's Conſent thereto, to impol: 
upon the Allies, and conceal the ſaid ſeparate I rea- 
ty that had been agreed on between Britain and 
France ; and by theſe, and many other Particulars 
contained in the ſaid Inſtructions, had brought a laſt- 
ing Reproach on this Crown, and prolly violated the 
Treaties her Majeſty was engaged in with her A“. 


lies, to act in Concert with them in all Treaties oi 


Peace. | 
VI. TI hat the Conferences of Peace being opence 
upon the mutual and moſt ſolemn Engagements 


amongſt the Allies, not only to act in Confidence | 


with each other, but to promote their Common In. 
tereſt; and a ſpecitick Explanation of the General 
Preliminaries having been given by the Enemy at 
Cirecit, Whereon the Allies delivered their rep 

iy 
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tive Demands ; by the Artifices of France, and the 
ſecret Encouragment of the Miniſters of Britain, the 
Progrets of the ſaid Negotiation was kept in Suſ- 
rence, under the Pretence of the Enemy's refuſing 
to give their Anſwer in Writing. During which 
Time the ſaid Earl again aſſuming to himſelf Regal 
Power to treat of Peace with France, which was then 
delegated to the Plenipotentiaries at Urrechr, con- 
trary to the Laws of this Kingdom, in Violation of 
the Alliances her Majeſty ſtood engaged in, G'c. 
was not only wanting in his Duty to her Majeſty, in 
not preventing any further private Negotiations with 
Hance, but did, with others his Accomplices, adviſe 
and promote a ſeparate Negotiation of Peace direct- 
lr from Eag land to France, without any Communi- 
cation thereof to her Allies; and therein did con- 
cert with the Miniſters of the Enemy Terms of 
Peace prejudicial to the Intereſt of her Majeſty, and 
of all her Allies; whereby the good Effects of the ſaid 
General Negotiations were defeated. 


VII. That her Majefty having been prevail'd on 


by the ſaid Earl to accept of a Treaty with Frazce, 
on the Suppoſition that M ſhould continue in the 
Pollefſlion of the Houſe of Bourbon, he, the ſaid 
Earl, having nothing in View but the aggrandizing 
the Common Enemy, yet intending to cover his Ini- 
quity under falſe Appearances, did wickedly carry 
on 4 private Negotiation with France, on the Sub- 


| ict of the Duke of Anjous Renunciation of his 


Night to the Kingdom of France; and that ſuch Re- 
nunciation ſhould be the Security againſt the Re— 
union of the to Kingdoms: And by his evil Coun- 
is her Majeſty was prevailed on to conclude a 
Peace with Fraxce ; although the ſaid Ear] knew 
tat a Memorial had, during the ſaid ſeparate Nego- 
tation, been tranſmitted by Monſicur de Torcy, Mi- 
lter to the French King, to one of her Majetty's 
decretaries of State, whereby it was declared, that the 
henunciation would be invalid by the Laws of 


Hance. By which falſe Counſels the ſaid Earl abu- 


lad the Influence which he had obtain'd with her Ma- 
ey, ſo far as to engage her to become Party with 
lrance in ſo fatal a Deceit. 


VIII. That her Majeſty having, on the 7th Day 
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i krone, that Provition might be made for an early 
33 2 Cam- 
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Campaign, to carry on the War with Vigour ; ang 
Supplies were granted accordingly ; and her Mg. 
jeſty having given Aſſurances to her Allies of her 
ſincere Intentions to carry on the Wax, and inſtrye. 


ted the Duke of Ormond to renew the ſame, and tg 


concert with the Allies the proper Meaſures for en- 
tering on Action; and the Confederate Army ha. 
ving marched, according to the Reſolution taken in 
Concert with ber Majeſty's General, almoſt up to 
the Enemy with a great Superiority ; ſo that in all 
Appearances, they would have been able to hay: 
gain'd great Advantages over the Enemy ; he, the 


taid Earl, in order to diſappoint the Expectations of 


the Allies, and to give Succels to his ſecret Negotiz- 
tions, did, together with other evil Counſellors, con- 
fent that an Order ſhould be ſent, in her Majeſty's 
Name, to the Duke of Ormond in Flanders, to avoid 
engaging in any Siege, or hazarding a Battle till fur- 
ther Orders; and did likewiſe conſent that Orders 
ſhould be ſent to the Biſhop of Briſtol, one of her 
Majeſty's Plenipotentiaries at Utrecht, to declare to 


the Dztch Miniſters, that her Majeſty look'd on her- ? 
ſelf, trom their Conduct, to be under no Obliga- 
tion to them: Which Declarations giving Alarms 


to the Allies, and their High Mightinetles fiud- 
ing that all Applications to the Miniſters of Hr. 
tain, and in particular to the ſaid Earl, were of 10 


Avail againſt France, thought it neceſſary to adcrels ? 
directly to her Majeſty, by a Letter of the 5th of 
Jene, 1712, therein expreſſing their Surprize at the 


two Declarations above mentioned; and not being 
able to conceive how ſuch a ſudden Change ſhould 
happen, they did beſeech her Majeſty, that ſhe would 


not perſiſt in the Declarations made by the Biſhop ot 
 Briſtal, and would be pleaſed to revoke the Orders 


given to the Duke of Ormond, and would authorize 
him to act as the Exigency of the War ſhould re- 
quire : Notwithſtanding which, he, the ſaid Eat, 


did adviſe her Majeſty to difregard their Repreſenta- 


tions; whereby the Progreſs of the Arms of the Al- 


lies was ſtopped, and the moſt favourable Oppor- 


tunity loſt tor conquering the Enemy, the Contr 
dence between her Majeſty and her Allies was de. 
troy'd, the french King made Maſter of the Neg- 
tiations, and the Affairs of Europe given into h 


IX. Tha: 


Hands. 
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IX. That to impoſe upon the Allies, the Necef: Vol. vi. p. 11: 


ſry of ſubmitting to the I'erms of Fraxce, the ſaid 
Car concerted with the Miniſters of Fraxce the ſe— 
prating the Troops in her Majeſty's Pay trom the 
rſt of the Confederate Army; and having Notice 
that the Generals of the Auxiliaries, paid by her Ma- 
ty, did reſuſe to withdraw with the Duke of Or- 
11d, without Orders from their reipective Maſters, 
he, the ſaid Earl, being then Lord High Treafurer 
of Great-Britain, did arbitrarily take upon him to 
put a Stop to the Pay due on Account of the ſaid 
Foreign Troops, although they were entitled there- 
to by Act of Parliament. By which Separation great 
Numbers of the Confederate I'roops, at the Action 
of Deaain, fell as a Sacrifice to the Futy of France, 
the Siege of Landrecy was railed, the important 
Towns and Fortreſles of Eee. Boucham, and 
Diway, were retaken by the Freuch; aud not only 
the Fortune of the War, but the Fate of Europe 
decided in tavour of France. 

X. That the ſaid Earl did carry on, with the Mi- 
riters of France, a ſeparate Negotiation for a ge- 
neral Suſpenſion of Arms, by Sea and Land, be- 
tween Britain and France; and did adviſe her Ma- 
eſty to ſend over Henry Viſcount Bolragbrote, one 
of her Secretaries of State, to the Court of France 
to ſettle the ſaid Suſpenſion ; which was concluded 
on the 19th of Auguſt, N. S. 1712. for four Months, 
without the Knowledge of her Contederates, aud 
zefore any Terms oi Peace were ſettled with the 
Enemy, whereby the Allies were depriv'd of the 
juſt Aſſiſtance to which they were entitled, and left 
expoſed to the inſults of the Enemy; the Ties of 
friendſhip, between her Majeſty and her Allies, were 
cut aſunder; and the Safety of her Kingdoms, and of 
lie Proteſtant Succeſſion, were left expos'd to the 
Enterprizes of her molt formidably Enemy. 

XI. That whereas the States were in Poſſeſſion 
"* the Town and Fortreſs of Tournay, and the 
french King had, during the ſaid private Negotia- 
tion, ſignified his Conſent to the Minitters of Britaix, 
| hat the ſaid Town and Fortreſs ſhou'd remain to 
ine laid States, as part of their Barrier ; and her Ma- 
«ty had declared herſelf conformably thereto, in 
er Speech to both Houſes of Parliament, on the 
im of Jaue 1712. he, * ſaid Earl, not conſider- 

| ing 
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ing the Duty of his Allegiance, did, in or about th- 
Months of Sepzember, or October, 1712. traiterouſ} 
vol, vi. p. 112. aſſiſt andadhere to the French King, then an Eneny 
to her late Majeſty, and did adviſe the ſaid Enemy in 
what Manner the faid Town and Fortreſs of Tyr. 
nay might be gain'd from the States to the French 
King, contrary to the Duty of his Allegiance ane 
the Laws of this Realm. 8 
XII. That whereas her late Majeſty had, at 1 
vaſt Expence of Blood and I reaſure, and on the 
Advices of her Parliament, proſecuted a vigorous 
War againſt the Duke of Anjoa, which in the Years 
1710, 1711, and 1712, Was carried on againſt the 
ſaid Duke and his Subjects, who then remain'd Fne- 
mies to her Majeſty, he, the ſaid Earl, did at ſeve. 
ral Times, in the ſaid Years, traiteroutly affiſt and 
adhere to the ſaid Duke of Azjonr, and with other 
Evil-diſpoſed Perſons, did promote the yeilding up 
Spain and the Meſt- Indies, or ſome Part thereof, to 
the ſaid Duke of Anjou, then in Enmity with her 
Majeſty, againſt the Duty of his Allegiance and 
the Laws of this Realm. | 
XIII. That whereas her late Majeſty did, on the 
firſt opening the Conferences, declare to both Houles, 
on the 7th of December, 1711. I hat ſhe wou'd en- 
| deayour, that after fo long a War, the Nation might 
find their Intereſt in Trade improv'd by a Peace; 
and on the 6th of Jane, 1712. did declare, I hat 
the Terms of Peace obtain'd tor her Subjects were 
ſach, as ſhe had Reaſon to expeët wou'd make 
them ſome Amends for the great Burden they lay un- 
der during the late War; and after the conciu- 
fion of the Peace, did declare, on the gth of April, 
I713. That the Advantages ſhe had obtain'd tor her 
Subjects had occaſion'd great Delays in the Treaty; 
whereupon both Houſes did, from Timc to I ime, 
expreſs their Acknowledgments to her Majeſty, for 
her great Concern for the Welfare of her People; 
and whereas, at the ſetting on foot the ſaid ſeparate 
and pernicious Negotiation, between the Miuiſters 
of Great Britain and France, it was laid down as 4 
Principle on the Part of Britain never to be depart- 
ed from, That France ſhould conſent to adjuſt tic 
Intereſts of Britain, in the firſt Place, that the M. 
niſters of Ereat- Britain might be thereby enabled 0 


engage the Queen to make the Concluſion of 4 
| genera 
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general Peace eaſy to France; and on this pre- 
cence, it was inſiſted on, by the Miniſters of Britain, 
o remit the Diſcuſſion of the Intercſts of the Allies 
o general Conferences; and during the ſaid ſepa- 
ate Negociation, all imaginable Conceſſions were 
not only made by the Minitters of Britain, for the 
literelts of France againlt the Allies, but all Mea— 
fires were enter'd into bet veen them, that even the 
Miniſters of France cou'd dictate, in order to 
frengthen their Hands, and enable them to impoſe 
the Lerms of a general Peace; he, the ſaid Earl, 
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n Conſert with Frauce, to the Deſtruction of his Toi. vi. p· 115: 


Country, and the ſacrificing the Commerce of Br:- 
ain, did adviſe her Majeſty, that in the Propoſition 
ent by Mr. Prior to France, and allo in the ſaid 
parate I reaty, fign'd on the 27th of September, 
1711; wherein the preliminary Demands tor Bri— 
ain more particularly were intended to be adjuſted 
with France, That the Demand for Britain, in Point 
of Commerce, ſhouid not only be made in intuf- 
ficient T'erms, but that the Liberty of Fiſhing, and 
drying of Fiſh on Newfoxndland, ſhould be expretsly 
given up to France; and did artfully contrive, with 
the Miniſters of France, to keep in Suſpence all 
Matters that concern'd the ſaid Commerce, until, 
by his ſaid wicked Counſels, Frazce was become 
Maſter of the Negotiations , and the Miniſters of 
France, afterwards diſputing the moſt eſſential Ar- 


ticles which had been in Agitation, aud in parti- 
cular that Principle of Treating and being I reated 


5 Ceng Amiciſſima, and endeavouring to elude what 
lad been agreed on in the ſaid private Negotiation, 
for the ſuppos'd Advantage of Britain; he, the ſaid 
Earl, under Pretence of removing a Difficulty then 
cepending by an Expedient advantageous to Britain, 
cad adviſe the gth Article of the 1 reaty of Com- 
merce with Frauce; which was afterwards rejected 
by the Commons as prejudicial to the Commerce 
of theſe Kingdoms; but yet, for the ſale ot gain- 
ing that deſtructive Article for Britain, he, the laid. 
Earl, in Defiance of an Act of Parliament, and in 
Contempt of the earneſt Reprefentations of the Mer- 
chants, and of the Commiſſioners. far Trade and 
Plantations, did adviſe her Majeſty finally to agree 
with Frazce, that the Subjects of France ſhou'd have 
Liberty of Fiſhing and drying Fiſh on Newfonnland; 
| | 1 4 | and 
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and did alſo adviſe her to make a Ceſſion to Fasse 
of the Iſle of Cape-Hreton, with Liberty to tortif, 
the ſame, although her Mayeity had declared, Th 
France had conlented to make an abſolute Cefſion 
of Nova Scotia, or Arcadia, whereot Cape-bretyy i; 


Part; whereas the only Advantages in I'rade, pre. 


tended io be ſlipulated tor Bitain, were to depen? 
on certain Conditions to be made „. by Act of 
Parliameit. By neans of which Conſels, the lu. 
tentions of her Muj-ity, to have obtained Adyay- 
tageous Terms of Commerce, were truſtrated, the 
Trade and Manufactures of Britain render'd pte 
carious, and that beneficial Branch of Trade, a. 
ways eſteem'd the Support of the Naval Power, an, 
the chief Nurſery of the Seamen of Britain, yeilded 
up to braxce; and the only Pretence for the Vio. 
lation of Treatics, the adjuſting firlt the Intereſts of 
Britain, terminated at laſt in the Sacrifice of he: 
Commerce to Frauce, without the leaſt Shadow ot 
Advantage in Trade procured tor thete. Kingdoms. 
XIV. That he, the 1aid Earl, did, with other cyi! 
Counſellors, even without any Application from 
the Duke of Savoy, and after the French King had, 
in the ſaid private Negotiations, contented that the 
Kingdom of Sicily ſhould remain to the Houle of 
Auſtria, form a Project to diſpoſe of the Kingdom 
of Sicily to the Duke of Savoy, from the Houle of 
Auſlria: And a Treaty of Peace being aticrwards 
made between the French King, his Royal Highnels, 
and the Duke of Anjou, wherein a Ceſſion is made 
to his Royal Highnels of the faid Kingdom, witt- 


out any Concurrence of his Imperial Majeſty; he, 


the faid Earl, did baſely adviſe her Majeſty to aſſit 
his Royal Highnefs againſt the Emperor, then in 
Alliance with her, with a part of her Fleet, in 0t- | 
der to put him in Poſſeſſion of Sicily; whereby the 
greateſt Injuſtice was done to his Imperial Majeſt), 
in direct Violation of the Grand Alliance, and con 


trary to her Majeſty's Declarations from the Throne, 


and her Inſtructions to her Plenepotentiaries; where. 
by National Faith, and the Honour of the Crown, 
was vilely betray'd, and the Naval Power of thu 
Kingdoms employ'd againſt ner taithful Allies. 

XV. That whereas, by the ancient Laws of this 
Kingdom, it is incumbent on the great Officers 0! 
State, to Maintain, as far as in them lies, 7 7 
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credneſs of the Royal Word, it being apparent, that 
the greateſt Diſnonour tv the I hrone, and the great- 
eſt Danger to theſe Kingdoms mult enſue, when- 
ever tnat Fountain ot 1 iuch, by wicked Counſels, 
fail be corrupted, and thereby loſe its juſt Influ- 


ence and Autnoricy ; And whereas, 11 making 


Peace and War, the Sovercigns ot this Realm have 
in all Ages taken the Advice of Parliament, and 
her late Majeſty declar'd from the Throne her In- 
tentions to communicate the Terms of Peace to 
her Parliament, ne the ſaid Earl, then Lord High 
Treaſurer, having taken on himlelt, throughout the 
ſaid Negotiations, a moſt arbitrary Authority, and 
the Chief Direction ot her Majeliy's Councils, 
wickedly deſiguuig to proſtitute the Honour ot the 
Crown, and the Dignity of Parliamciits, and not 
only totally to deprive her Majeſty of the Advice 
of her Parliament in fo great a Conjuncture, but by 
mitrepreſenting the molt eſſential Parts of the Ne- 
gociations of Peace, to obtain the Sanction of Par- 
liament to his traiterous Proceedings, and thereby 
to deceive her Majeſty, her Allies, her Parliament, 
and her People; he, the ſaid Earl, together with 
other evil Counſellors, did prepare ſcveral Speeches 
and Declarations to be made by her Majeity to her 
Parliament on the Subject of Peace, and did ad- 
viſe her to make the lame to her Parliament, and 
particularly, by Means of his falſe Counſels, ſhe 


did, on the 7th of December, 1711. declare from 


the Throne, That notwithſtanding the Arts of thoſe 
who delighted in War, both Place and Time were 
appointed fur opening the Treaty of a general Peace; 


That our Allies, eſpecially the States-Geaeral, whoſe 


[tereſt ſhe look'd upon as inſeparable from her own, 
had by their ready Concurrence expreſs'd their Conſi- 
aence in her; Whereas, it was then notorious that 
the Allies of her Majeſty, and particularly the States- 
General, then had, in the molt preſſing Manner, rc- 
preſented not only to her Majeſty's Miniſters in 
Holland, but afterwards by a Miniſter of their own 
directly to her, the Inſecurity to the common Cauſe, 
by entring into general Negociations with France 
on the Propofitions ſign'd by Monſieur Meſuager, 
and alſo their Opinion of the Conſequences that 
might enſue thereon ; and although they had great 
Apprehenſions concerning the Method of _— 

| | the 
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the Conferences, and the Conſequences that might 


happen thereupon; yet being wrought on by the 


Mcnaces us'd by her Majeſty's Miniſters, and re- 
lying on her ſolemn Declarations to ſupport the In- 


tereſt of their State, and to act in perfect Confidence 


with them, they did at laſt, with Reluctance, con- 
ſent to enter upon a general Negociation of Peace 
with frazce: And, in the ſame Speech, her Ma— 
jeſty was prevail'd on, by the evil Counſels of the 
laid Earl and others, to declare in the Words, or 
to the Effect following, That the Princes and States, 
that have been engag d with us iu this I/ar, being þ 
Treaties entitled t have their ſeveral Intereſts ſe- 


cured at a Peace, I will not only do ay Utmoſt 15 


procure every ue of them all reaſonable Satisfadtion, 
but I ſhall unite with them in the ſtricteſt Engage- 
ments for continuing the Alliance, in order io reader 
the general Peace ſecure and laſting; and in her 
Metlage, of the 17th of Fazxarv following, ſhe 
again expreſſes the Care the intended to take of al! 
her Allies, and of the ſtrict Union in which ſhe 


propos d to join with them; whereas, by the evil 
Influence of the ſaid Earl, her Majeſty was not only. 


induced to enter into a private Negotiation with 
France, excluſive of her Allies, but the fame was 
in like Manner carried on by him, the ſaid Eatl, 
and others; and the Intereſts which the Allies were 
entitled to by their Treaties, eſpecially of his Im- 
perial Majeſty, were, by the wicked Practices of him, 
the ſaid Earl, and others, given up to France, and 
no Engagements were obtain'd for continuing the 


Alliance, in order to render the general Peace ſe- 


cure. And her Majeſty having expret$'d her Reſo- 
lutions never to make Peace with France and pay, 


10 long as Hain and the Weſt-Indies remain'd in the 


Houſe of Bourbon; ſhe was prevail'd upon, by the 
like Advice, to declare herſelf, in Anſwer to an 
Addreſs of the Houſe of Peers, the 11th of Decem- 
ber, 1711. to the Effect following, viz. I ud be 
forry any one cond thin I won'd not do wy Utmoſt 
ro recover Spain ond the Indies from the Houſe of 
Bourbon; whereas it is manifeſt, that the leaving 
the Kingdom of Spain and the Iadies in the Houſe 


of Bourbon, was the Foundation of the fſeparat? 


Treaty between Britain and France, which had 
been, before that Time, fign'd even with her 1 
jelly 


— — 1 am —— 2 PW ANY * 


Earl of OxroxD. 3 Geo. I. 1717. 


jeſty's Conſent. And her Majelty having frequently 
declar'd, That her Reſolutions, in entring into the 
ſaid Negociations, were to obtain a good and laſt- 
ing Peace, and the Plenipotentiaries at Uzrechz be- 
ing inſteucted to treat with France to that End, he, 
the ſaid Earl, in order to remove the Suſpicions which 
had been conceived of his private Negotiations with 
Fraace, did adviſe her Majeſty ro make this further 
Declaration in her ſaid Meſſage of the 17th of Ja- 
nnary); That the World will now ſee how grouadleſs 
thoſe Reports are, which have been ſpread abroad by 
Men of evil Intentions, tv ſerve the worſt Deſigns ; 
as if a ſeparate Peace had been treated, for which 
there has uot been the leaſt Colour given; whereas 
1 ſeparate Negociation had been carried on for five 
Months together between Britain and Frauce; and 
during that Time private Propoſitions had been 
ſent from Euglaud, and a private I reaty with a 
Minitter of France ſign'd even by her Majeſty's 
Privity, excluſive of all the Allies, before the ſaid 
Declaration was made; and private Meaſures 
were thenceforth carried on by the ſaid Earl and 
his Accomplices, on behalf of her Majeſty, with 
the Miniſters of France, even to the Concluſion of 
the Peace. Her Majeſty was further prevail'd on, 
by the wicked Advice of the ſaid Earl, in her Speech 
of Juue the th, 1712. to declare, That te prevent 
the Union of the two Crowns, ſhe wou'd not be con- 
tent with what vas Speculative, hut inſiſt upon ſume- 
thing Solid; and in the ſame Speech, to the Effect 
following, The Nature of the Propoſal for a Renun- 
ciation is ſuch, that it executes itſelf, aud France 
aud Spain are thereby more eſfectually divided than 
erer; whereas the Miniſters of France had before 
that Time aflur'd the Miniſters of her Majeſty, 
That to accept of the Expedient propos'd on her 
behalf, wou'd be to build on a Sandy Foundation; 
and that the Renunciation wou'd be void by the 
Laws of France; and that they wou'd deceive them- 
ſelves, who accepted it as an Expedient to prevent 
the Union of the two Crowns; and not only in 
the Particulars before mentioned, bur in many others 
contain'd in the ſaid Speeches and Metlages, the 
moſt eſſential Points relating to Peace and Com- 
merce, and which concern'd the Intereſt, as well 
of the Allies, as of Britain, were * 
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By all which wicked evil Counſels, he, the ſaid 
Earl, did ſcandalouſly abuſe the Favour of his Royal 
Miſtreſs, and, by means of her Authority, did miſlead 


her Parliament into groundleſs Reſolutions; and 


thereby obtain'd the Approbation of Parliament to 
his dangerous Practices, and expos'd her and her 
People to the Contempt of the Common Enemy. 
XVI. That whereas the ſaid Ear having on all 
Occaſions uſed his utmoſt Endeavours to ſubvert the 
antient Conſtitution of Parliaments ; and being wick- 
edly determined, at one Blow, to deſtroy the I ree- 
dom of the Houſe of Lords; and intending to dif. 
guiſe his miſchievous Purpoſes under a pretended 
Leal for the Prerogative ot the Crown, did, on or 
about the Months of December, or Fanuary, 1711, 
Whiltt the Houſe ot Lords were under an Adjourn- 
ment, and hid reaſon to expect, that on their next 
Meeting Malters of the higheſt Importance would 
be communicated 10 them from the Throne, they 


having a tew Days before given their Opinion to he: 


Majeſty, 7 wo Peace could be ſafe or honourable t0 
Britain or Furope, if Spain and the Welt-Indies were 
zo be allotted to any Branch of the Houſe of Bourbon, 
contrary to his Duty and Oath, and in Violation of 


the Truſt repoſed in him, and with a Purpoſe to ren- 


der ineffectual the Repreſentations of her Majeſty's 


Allies againſt the ſaid Negotiations of Peace, as well 
as to prevent the good Effects of the Advice of the 


Houſe of Lords ; and in order to obtain ſuch further 
Relolutions of that Houſe on the Subject of Peace, 
as might promote his ſecret Proceedings, did adviſe 
her Majeſty to create twelve Peers ot this Realm, 


and Lords of Parliament; and did alſo adviſe her 


Majeſty to call them to Parliament; and they tool 
their Seats in the Houſe of Lords, on or about the 
2d of January, 1711, to which Day the Houle then 
ſtood adjourn'd ; whereby the ſaid Earl did highly 
abuſe the Influence he then had with her Majelly, 
and prevail*d on her to excrciſe, in the moſt dange- 
rous Manner, that undoubted Prerogative which 
the Laws of this Kingdom hath entruſted with the 
Crown for rewarding diftinguiſh'd Merit; by which 
deſperate Advice he did wickedly pervert the truc 
End of that Prerogative, to the Diſhonour of the 
Crown, and the fubverting the Conſtitution of Par- 


liaments: All which Crimes were committed + 
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y the ſaid Earl againſt our late Sovereign Lady the 
Queen, the Peace of this Kingdom, and in Breach 
of the T'ruſts repoſed in him, he being then Lord 
High Treaſurer, and one of her Majeſty's Privy 
Council: For which Matters and Things, the 
Knights, Citizens, and Burgeſſes in Parliament Al- 
ſembled, do, in the Name of themſelves, and of all 
the Commons of Great Britain, impeach the ſaid 
Farl of High Treaſon, and other High Crimes and 
Miſdemeanours, in the ſaid Articles contain'd. And 
the ſaid Commons ſaving to themſelves the Liber- 
ty of exhibiting any other Accuſations or Impeach- 
ments againſt the ſaid Earl, and alſo of replying to 
the Anſwers which the ſaid Earl ſhall make, do pray 
that he may be put to anſwer all aud every the Pre- 
mitſes ; and that ſuch Proceedings may be upon 
them, and every of them, had, as ſhall be agreeable 
to Law and Juſtice. | 


Additivaal Articles of High Crimes and Miſdemeanors, 
| againſt the ſaid Larl. 


. THAT whereas, about the Month of January, 8 
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Articles 


1711. a deſtructive Expedition was ict on Foot, of impeachments 


ander Pretence of conquering the Poſſeſſions of the 


rene King in North America; but with a real De- 


ſign to promote his Intereſts, by weakening the At- 
mies of the Allies in Hlanders, and diflipating the 
Naval Forces of this Kingdom, as well as for the 
ſake of the private Gain, and corrupt Intereſts of the 


Promoters of it; he, the ſaid Earl was not only 


wanting in his Duty, by induſtriouſly abſenting him- 
ſelf from the Meeting, where that Expedition was 
concerted, and by not adviſing her Majeſty againſt 
it, but did adviſe her Majeſty to conſent to an Expe- 
dition for the conquering Canada, and the City of 
Oucbeck, on the River of St. Lawrence in North A.- 
merica; and did adviſe her Majeſty to detach ſeveral! 
Battalions then in the Service of her Majcity and her 
Allies in Flanders, and ſend the ſame with a large 
Squadron of Men of War on that Enterprize, tho' 
he knew the ſame had been a little before debated in 
Council, and laid aſide as dangerous and impractica- 


ble: And a Demand being made at the T reaſnry in 


May, or Juxe, 1711. for 28000 J. on Pretence of 
Arms and Merchandize, ſaid to be ſent on mw ſaid 
vpe- 
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Expedition, he, the ſaid Earl, though he knew it to 
be an unjuſt and exorbitant Demand, did adviſe the 
paying of the ſaid Sum, and counterſign'd a War. 
rant for the Payment of the ſame; purſuant to which, 


the ſame was iſſucd and received. And after the 
ſaid Expedition had proved unſucceſsful, and he 


Vol. vi. p. 117. 


falſe and crafty Inſinuations and Practices, to keep 


had diſcovered that the Nation had been cheated of 
above 20000 J. on that Account, did employ his 
wicked Arts, and the Credit he had gain'd by his 


the Houſe of Commons from examining that Af. 
fair; of which he had boaſted in a Letter to her late 
Majeſty, thereby vainly, but moſt wickedly recom- 
mending himſelf to the Continuance of her Majeſ- 
ty's Favour, by the Succeſs of thoſe profligate Mea- 
ſures: By all which Practices, the Allies were de- 
prived of the Aid of her Majeſty's Troops, to the 
apparent Advantage of the Common Enemy, the 
publick Money appropriated by Parliament was mil- 
apply*'d, and a heavy Debt incurred on the Na- 


tion. | 


II. That the ſaid Earl, not content with the Pro- 
fit of the great Places he enjoy'd, about the Month 
of October, 1711. when the Nation was engaged in 
an expentive War, exhauſted by Taxes, and under 


ſuch a Load of Debts, as it was almoſt impoſlible to 


ſatisfy, he did adviſe ker Majeſty to ſign a Warrant 


to himſelf, then Lord Treaſurer, for the Payment 
of 13,000 J. to Fobu Drummond Eſq; for ſuch ſpe- 
cial Services relating to the War, as her Majeſty had 
directed; and, about the 24th of November tollow- 
ing, did ſign a Warrant for the Payment of 13,000/. 
tor ſuch ſpecial Services of the War as her Majeſty 
had directed, although no ſuch ſpecial Services were 
directed by her Mlajeſty, to which the ſaid Moneys 
wereto be apply'd; butthe ſaid Moneys were diſpo- 


| ſed of to his own private Uſe and Advantage: And, 


Vol, Vi. P- 118. 


about the 14th of December, 1713. to cover his ſaid 
ſcandalous Embezzlement, did prevail on her Ma- 
jeſty to ſign a Warrant, in which his own great Ser- 
vices were recited ; and declaring that her Majeſty, 
in Conſideration thereof, had determined to beltow 
on him the ſaid Sum of Money; aid, accordingly, 
the faid John Drummond was directed to affign the 
whole Right and Benefit thereof to the ſaid Earl, 


although ke had clandeſtinely procured from the ſaid 


* Drain 
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Drummond an Aſſignment of the taid Moneys, near 


two Years before the ſaid Warrant, and fraudulently 


converted it to his own Uſe. 

III. That the ſaid Earl, about the Months of July 
or Auguſt, 1712. ſent Matthew Prior, his Inſtru- 
ment, or Creature, into France, for carrying on his 
ſeperate Negotiations ; and, in the Month of Novem- 
ber following, did prevail with her Majeſty to make 
him her Plenipotentiary to that Court; and did 
corruptly and ſcandalouſly combine with the faid 
Matthew Prior to defraud her Majeſty of great Sums 
of Money, under Colour of the ſaid Employment; 
giving the ſaid Prior an unlimited Credit to draw 
upon him the ſaid Earl, who was then Lord I rea- 
ſurer, during his Reſidence in Frauce; and that the 
faid Matthew Prior, between the 27th of Auguſt, 
1712. and the 10th of July, 1714. did, at ſeveral 
Times, draw Bills of Exchange to the Amount of 
12,360 J. which the ſaid Earl did prevail with her 


Majeſty to fign Warrants for the Payment of ; and 


did counterſign the fame, although the ſame exceed- 
ed the Allowance of an Ambaſlador of Great Bri- 
tau, And that the ſaid Earl, in the Years 1712, 
1713, and 1714. did prevail with her Majeſty to ſign 
Warrants, that were counterſign'd by him, for the 
Payment of 5560/7. to the Ule of Thomas Harley 
Eſq; a near Relation and Emiſſary of the ſaid Earl's. 
And did illegally and corruptly iſſue divers other 
dums out of her Majeſty's Treafury to other Perſons ; 
by which he had introduced a Practice highly preju- 
licial to the Conſtituion. 

{V. And whereas the Revenues of the Crown, a- 
tiling from the hereditary Exciſe, and Poſt-Office, 
were, by Letters Pattents of the late King James II. 
charged with certain Annuities, or yearly Sums, tor 
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the Uſe of Mary, the Conſort of the ſaid King James; voll vi. p. 115. 


but the ſaid Revenues were afterwards, by ſeveral 
Acts of Parliament, ſettled for the Support of the 
Royal Houſhold, or other Publick Uſes; and 
Whereas by an Act of 12 Aue, yc0,000 /. was 
granted to her ſaid late Majeſty, aud appropriated to 
the Pay ment of her Debts; and wherezs by an Act 
of 13 Will. III. it was made High TI reaſon to cor- 
reſpond with the Pretender, or remit any Money 
tor his Uſe, he, the ſaid Earl, having by means ot 
the ſaid Matthew Prior, held a Correipondence wit! 


L 
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the ſaid Mary, Conſort to the late King James, and 


being determined ſecretly to promote the Intereſt ot 


Fl 


the Pretender; and faid Conſort having em- 


powered the Abbut CA (a Popiſh Prieſt and 
Emiſſary, employ'd betwecu the late Miniſters and 


France, in tranſacting the molt ſecret Affairs relating 


to the Pretender) to concert with the faid Earl 
the ſettling the Payment and Remittance or a very 
great yearly Sum, out of her Majeſty's Treaſure 
into France, under Pretence of the ſaid Letters Pa- 
tents; and the ſaid Earl, having held frequent 
Conferences with the ſaid Abbot Graltier on the 
Subject aforeſaid, and by his evil Counſels facri- 
ficed to France the Common Intereſts of Europe, 
and reſolv'd, that the firſt Fruits of the Peace 
with France ſhou'd be an Offering by his Procure- 
ment to the moſt avow'd Adherent of the Pretender; 
did, ſoon after the Concluſion of the Peace, under- 
take to procure the Payment of the yearly Sum of 
47,000/. and upwards, to the uſe of the ſaid Con- 
{ort, during her Life; and did, on or about the 
23d of December, 1713. adviſe her Majelly to ſign 
a Warrant to bimſelf (reciting the ſaid Grant of 
the late King James) for Payment thereof. And 


did afterwards, on the 24th of December, ſign a 


Warrant to the Auditor ot the Receipt of the Ex- 
chequer, requiring bim to pats Debentures for pay- 
ing one Quarter of the ſaid Annuity, 272. from 
Lady-Das, 1713. to Midſummer following, appoint- 
ing the ſame to be paid out of the ſaid dum of 


50, O00 /. appropriated to the Payment of her Ma- 


jeity's Debts ; and the ſaid Earl, then Lord Trea— 
furer, did alſo adviſe her Majeſty ro fign another 
Warrant, directing the Payment of 1000 J. to Da- 


nie! Arthar Eſq; tor Moneys expended by him tor. 


her Majeſty's ſpecial Service; and the ſame being 


received by the ſaid Arthur, our of her Majelty's 2 


Treaſure, the ſaid Ear}, then Lord Treaſurer, did 


give private Directions to the ſaid Arthur to pay the . 
laid Sum of 1e00 /. to the ſaid Gaaltier, or to his 
fe; and it was paid to the Abbot Gualtier accor- yl” 


dingly. 


V. That whereas by the Laws of this Kingdom, . 
no Subject of this Realm having committed High 4 


Jreaſon, ought to be received as a publick Miniſter 
here from any foreign Prince; and whereas in 


the 


Earl of OxxoxD. 3 Geo. I. 1717. 
the Year 1713. one Patrick Lileſh, uſually known 


by the Name of Sir Patric Lawleſs, an Triſh Papilt, 


who had ſerv 'd in Arms againſt King William an 
her late Majeſty, did come into this Kingdom, and 
ake upon him the Character of a Miniſter ſent from 
Philip King of Spain to her late Majeſty; the ſaid 
Earl, who then aſſum'd to himſelf the ſupreme Di- 
rection of her Majeſty's Councils, was not only 
wanting in his Duty, in not adviſing her Majeſty a- 
cainſt receiving the ſaid Lawleſs in the Quality afore- 
laid, but did, together with other evil Counſellors, 
idviſe her to admit him as a Miniſter from his ſaid 
Catholick Majeſty; and the ſaid Earl did often meet 
ind negotiate the moſt important Affairs of the Na- 
tion with the ſaid Lawleſs ; and, the better to diſyuiſe 
ind conceal his dangerous Meaſures, did adviſe that 
he ſaid Lawleſs ſhould be introduc'd to her Majeſty 
der the falſe Name of Don Carlo Moro; and the 
Houſe of Lords having Notice, in April 1714. of the 
ſd dangerous Attempt of the ſaid Lawleſs, did ad- 
tels her Majeſty to iſſue her Proclamation, com- 
nanding all Magiſtrates to ſearch for Popiſh Prieſts, 
md put the Laws in Execution againſt them, as 
ikewiſe to apprehend all ſuch Perſons as had born 
Arms againſt King William, or her late Maj eſty; 
nd a Proclamation was iſſued accordingly; and 
te Houſe of Lords reſolved, That no Perſon being 
natural. born Subject, who had ſerv'd againſt her 
Majeſty, aug ht to be received as a public Miniſter; 
et the ſaid Earl, not regarding the Safety of her 


llajeſty, or the Proteſtant Succeſſion, or the Re- 
bution of the Lords, &c. inſtead of cauſing the 
li Lawleſs to be apprehended, did, about the 15th 
Yi Harch, 1714. adviſe her Majeſty to ſign a War- 
Int, directing the Payment of 1006/7. to Daniel Ar- 
% Eſq; for ſpecial Services; and the ſaid Earl 
Miirwards directed Arthur to pay it to the ſaid Law- 
FF; who received it accordingly; and the ſaid 
el did, at other Times, in a fictitious and ſcanda— 
uns Manner, direct the Payment of other conſide- 
de Sums to the ſaid Patrick Lawleſs out of her 
Fjclty's Treaſure: And by thus countenincing t 
ret Emiſſariesof the Pretender, did greatly en- 
rage his open Adherents to the ap; arent Dan— 
of the Proteſtant Succeſſion. 


U VI. 


Vol, vi. p. 1235 
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VI. That whereas her Majeſty Queen Anne did 
fend Milford Crow Eſq; to invite the People of 
Catalonia into the Intereſt of King Charles III 
the preſent Emperor, and to join with her Majeſ— 
ty and her Allies againſt the common Encny, 
and was pleaſed to authorize the tfard Minilter to 
ve them her utmott Aflurances to procure the 


ſtabliſhment of all their Rights and Immunities, 


upon Condition they ſhould receive the faid King 
Charles as King of Spain, and utterly renounce 
the Houſe of Bourbon; and in ber Majeſty's In- 
ftructions to the Earl of Peterborough and Sir 
Clondſly Shovel, in May 1705. they were ordered to 
allure the Caralaus af her Maj-ity's Support, and to 
promiſe them in the Queen's Name, that ſhe wou'd 
ſecure them a Confirmation of their Rights and Pri- 
Viieges, that they might be ſettled on a laſting Foun— 
dation to them and their Poſterity, threatning De- 


ſtruction to their Country, it they rerus'd to come into 
her Meaſurcs; and a Manifeſto was publiſhed by the 
Earl of Peterborough in Catalonia to that Effect, by) 
the Advice of the Earl of Oxſord, who was then 
Secretary of State: And whereas the Nobility, | 
Clergy, and whole Province of Catalonia, and the 
Inhabitants of the Iſland ot Majorca relying on the 
Faith of thoſe Royal Aſſurances, did utterly aban- 
don the Houle of Bourbon, and acknowledge 
Charles III. for their Sovereign, and did join their 


Arms with thoſe of her Majeſty and ber Allies, 4. 


gainſt the Duke ot Anjou, and in a ſhort I ime af. 
ter wards the Principality of Catalonia was delivered | 
from the French Yoke, and great Supplies having 


been granted by Parliament for reducing the whole 


Kingdom of Shaia to the Obedience of the Houſe 
of Auſtria, the Allies were attended with fuch 
vaſt Succeſs, that they twice entered the Capital 


City of that Kingdom; to which the brave Cate- 
lazs did not a little contribute; But the ſaid K- 


bert Earl of Oxford having enter'd into a Conſpi-8 


racy, for ſubjecting the whole Spaniſh NMonarciy 
to the Houſe of Bourbon, and maliciouſly deſigu- 
che utter Ruin and Deſtruction of the antlent 


Kights, Liberties, and Privileges of the Catalan, 
wio had made fo glorious a Stand for the Preſet-“ 


vation of them, did, with other evil Counſellors, 


form a Delign not only for abandoning the _ | 
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unt to the Fury of the Duke of Anjou and his Ad- 
herents, but for the final Extirpation of all their 
Rights and Liberties; and in Execution of that his 
lutention, during the private and pernicious Nego- 
tations of Peace which were carried on between 
him and the Miniſters of Fraxce, and before any 
Negotiation was ſet on Foot, in Form of Law, 
between Great Britain aud Spain, did adviſe her 
Majeſty to give Directions to the Lord Lexington 
o acknowledge the Duke of Aujou King of Spain; 
but was greatly wanting in his Duty, in not adviſin 

her Majeſty to give Inſtructions to her ſaid Minike 
ter peremptorily to inſiſt on ſecuring the Catalans 
their Liberties at the Concluſion of the Peace, but 
tid maliciouſly and treacherouſly adviſe her Majeſty 
to conclude a Peace with the King of Spain with- 
out any Security for the antient Rights, Liberties, 
ind Privileges of that brave, but unhappy Nation; 
ind did adviſe her Majeſty, ro ſend Admiral ſhare 
with a ſtrong Squadron of Men of War into the 
Mediterranean, to favour the Duke of Anjou's Re- 
duction of Barcelona, and the Ifland of Majorca; 
which her Majeſty, contrary to her pious Inten- 
tons, the Faith of Nations, and Humanity itſelf, 
nd contrary to her ſolemn and repeated Aſſurances, 


ws prevailed on to abandon a diſtreſſed People, 


tan in and engag'd by her own Invitation into 
m open War with the Duke of Anjou, for the Pre- 
leyation of the Liberties of Europe, and the Com- 
m:rce of Great Britain, giving them up a Sacrifice 
0 the implacable Reſentment of their enrag'd and 
Wrertnl Enemy. 

For which the Commons do further impeach the 
lid Robert, Earl of Oxford and Mortimer, of further 
ah Crimes and Miſdemeanors, in the ſaid Ar- 
ices contain'd, praying, that he may be put to an- 
Wer, Ye. 


L. H. Steward. Read the Anſwer to the Im- 


tachment. 
{The Clerk reads the Anſwer.] 


U2 The 
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The Anſwer, of Robert Earl of Oxford and Mor- 
timer, to the Articles exhibited by the Knights, 
Citizens, and Burgeſſes in Parliament aſſembled, 
in Maintenance of their Impeachment againſt him 
for High Treaſon, and other High Crimes and 

Miſdemeanors, ſuppoſed to have been by him com 


mitted. 


2 T HE ſaid Earl, ſaving to himſelf all Advantages 

wer to the Arti- . . . © 

cles of Impeach- of Exception to the ſaid Articles, &c. for An- 

ment. ſwer thereto ſaith, He admits, that many Treaties 

Vol. vi. p. 123. and Alliances have been enter'd into between the 
Crown of England and other Powers, for their mu- 
tual Security, and to prevent the immoderate Growth 
of the Power of France; and therefore it was aid 
down as a fundamental Maxim among the Allies, 
that France and Spain ſhould never be united under 
one Head, but that the Prevention of the Union of 
Spain and the Empire, was equally the Delign of 
the Alliance: Nor could the Continuance of Hpain 
in the Houſe of Bourbon be prejudicial to the Allies, 
if the Union of that Crown with France could be 
prevented. As new Dangers of that Union were 
apprehended, new Treaties were enter'd into to ob- 
viate them: The Treaty of Partition was concluded 
upon that View; and he preſumes, the Parliament 
did not condemn it, becauſe Part of the Dominions 
of Spain were thereby allotted to the Houſe of Boar- 
bon, but becauſe ſuch conſiderable Parts of thoſe 
Dominions, v:2. Naples, Sicily, and the Provinceof 
Guipaſova, were allotted to that Branch of the Houſe 
of Hourbon, as Was to inherit the Crown of Fraxce, 
which might have been a dangerous Addition to the 
then formidable Strength of that Crown; and be- 


cauſe it was made againſt the repeated Remon- 


ſtrances of Charles II. King of Hain, who declar'd, 
That ſuch Partition Treaty could have no other Effed, 
than to force Spain to throw itſelf iato the Arms of 
France, # prevent the d ſmembring of the SpaniſN 
Mauarchy. And King Charles II. thereupon actual- 
ly bequeathed the entire Monarchy of Hain to the 
Duke of Anjou, who on his Death took Poſſeſſion 
of it. That his Acceſſion, however, did not pro- 
duce the Alliance in the Article mentioned between 


the late Emperor Leopold, King Hi/liam, and the 
| States 


States General; for both King William and the 
States acknowledg'd the Duke of Anjou as King of 
Hain, allowing thereby, that his Enjoyment of that 
Kingdom, while he was a younger Branch of the 
Houſe of Bourbon, was not deſtructive of the Li- 
derties of Europe, or the Ballance of Power. Af- 
terwards, when the French King had ſeiz'd the Spa- 
aſa Netherlands, King Wilkam came into the Aſſiſ- 
tance of the States, as an Auxiliary only, by ſend- 
ing them the 10000 Men which Eugland was oblig'd 


by Treaties to furniſh. After which ſeveral Conte- 


rences were held at the Hagze, between the Minit- 
ters of England, France, and the States, to find out 
ſome Expedient to prevent a War: At which Con- 
ferences the States often aſſerted, That though they 
had ackaowledg'd Philip King of Spain, yer ſuch Ac- 
knowledgmnent was not contrary to the Demand of a 
reaſonable Satisfaction to be given to the Emperor, for 
his Pretenſions to the Spaniſh Succeſſion ; which was 
in Effect to declare, That the Satisfaction demanded 
for the Emperor, was ſuch as would leave King Philip 
in Poſſeſſion of Spain. But theſe Conferences break- 
ing off in Auguſt, 1701. in September following King 
William enter'd into the grand Alliance with the Em. 
peror and the States General, whereby it was agreed, 
That Endeavours ſhould be us'd by amicableMeans, in 


the firſt Place, to obtain the Satisfaction deſir'd for the 


Emperor, who at that Time would probably have ac- 
cepted a very eaſy Compoſition for his Pretenſions. 
But the French King ſoon after acknowledging the 
Pretender, King William and the Parliament of Exg- 
land being provok'd thereby, reſolv'd to enter into 
the War, which had been begun by the Emperor 
alone in Italy the Year before. And the late Queen, 
in her Declaration of War, publiſh'd in May 170a. 
makes this Indignity the chiet Motive of her enga- 
ging in it. The Earl admits the ſeveral Treaties 
mention'd in the Preamble of the Articles, the Ad- 
vice of Parliament, and the Speeches from the 
Throne; but obſerves, That the avow'd Ends of 
the Grand Alliance in 1701, were the procuring a 


reaſonable Satisfaction to the Emperor for his Pre- vol. vi. p. 1246 


tenſions to the Spaniſh Succeſſion, the Security ot 
the Dominions of Great-Britain and the States, with 
the Navigation and Commerce of their Subjects, 
and the Prevention of the Union of France and 


Wa Spain 
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Spain under the fame Head ; and the Territories 
pointed out in the fifth Article, were the furtheſt 
Views of that Alliance: No mention was made of 
the Recovery of the whole Monarchy of Heiz tg 
the Houſe of Azſtria, either in the grand Alliance, 
or the defenſive Alliance made the ſame Year 
between King William and the States, 

And when in the Alliance between the Emperor, 
Britaia, the States-General, and Portugal, in the 
Year 1703. it was concerted to ſet the Archduke 
Charles upon the Throne of Hain, he was then 
but a younger Branch of the Houle of Ai, did 
not lay any Obligation on the Allies to procure that 
Monarchy for him, when he was elected Emperor; 
ſince the Imperial and Hereditary Dominions, join'd 
to the whole HHaniſh Monarchy, would have given 
ſuch an Excels of Power to one Prince, as would 
have defiroy'd that Ballance of Power which her 
Majeſty and the reſt of her Allies had, in all their 


 Treatios, laboured to preſerve: And it is a known 
Rule, in reference to Leagues between Princes, that | 


if there happens-a material Change in what was the 


principal Ground of the I reaty, the Obligation 
thereof ceaſes. That the Advice of Parliament al- 
ways was of great Weight with her Majeſty, and 


the Karl always pay'd a jutt Regard to it, and he 


doubts not but the Peers had proper Inducements, } 


when they gave thcir Advice to the Throne, T hat 
zo Peace could be ſafe, nzzonrable, or lafliag, ſo long 
as Spaiu aud the Weſt- Indies continued in the Poſ- 
ſeſſiou of any Brauch of the Howje of Buurbou : But 
that, when her Majeſty communicated to her Par- 
lament the Terms Vn which a Peace might be made, 
the 6th of Jane, 1712. wherein Spain and the Heſt 


Indies were allotted: to the Duke of Az/oz, both 


Houſes of Parliament, by their reſpective Addreſſes 


to her Majeſty in the fame Month, expreſſed their 
entire Satisfaction ; both Houſes of Parliament alſo 
ſeverally congratulated her Majeſty on the Peace, 
and join'd in an Addreſs on the 22d of April, 1714. 
expreſſing their aſt Senſe of her Majeſty"; Goodneſs t 
her People, in delivering them by a ſafe, hononrable, 
aud advantageous Peace with France and Spain, from 


the begvy Burthen of a conſuming Land War, une. 
gually carried on, and become at laſt impraclicable. 


The Earl acknowledges, that about Auguſt, * 
| Mp | er 
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ter Majeſty was pleaſed to readmit him to a Place 
n her Council, and require his Service in Offices of 
Truſt; to which he ſubmitted with great Reluctance, 
tom the Proſpect of the Difficulties with which he 
was likely to ſtruggle: But as he never asked any 
Employment, or uſed any wicked Arts to obtain 
de lame, ſo he ſincerely endeavoured to diſcharge 
his Duty wich the utmoſt Integrity, endeavouring to 
promotè the Honour and Service of her Majeſty, 


whoſe Aim he knew to be the Welfare of her King- Vol. vi. p. 125; 


doms in the firſt Place, and, as far as ſhe judged it 
conſiftent with that, the Common Good of her Al- 
ies. That iu September, 1710. her Majelty, whole 
undoubted Prerogative it was, thought fit to diſlolve 
the Parliament, and call a new one. In 1711. Pro- 
politions were made by France to her Majclty for a 
Peace, Without the Contrivance or previous Know- 
edge of the ſaid Earl. Her Majeſty expreſſed her 


Concern at the Diſappointment of former Negotia- 


tions, and her carnelt Deſire to put a ſpeedy End to 
the War, and the Effuſion of Chriſtion Blood, and 
to eaſe her Subjects from the heavy Burthen of their 
Taxes. The taid Earl acknowledges he did think a 
Peace was very much for the Intereſt and Advantage 
of Great Britain; and that the molt tavourable Junc- 
ture for obtaining advantagious I erms of Peace, was 
immediately after the ſignal Victories gain'd in 1706. 
For after the Reduction of the Dominions of the 
Electors of Bavaria and Coign, with other impor- 
tant Congquelts in Germazy; after the Deſtruction of 
three great Armies of France in Flanders, Spain, and 
Piedmout; after the Recovery of the Spaniſh Ne- 
therlanuds, Milan, and other Territories in [raly, it 
might have been hoped, from the great Diſtreſs the 
Enemy was reduced to, a jult and reaſonable Peace 
would have been obtained, fince ſo much had been 
gained from the Enemy, and fo much more, in all 
Probability, would have bcen yielded by them, as 
would have fully anſwered the Ends of the Grand 
Alliance. Peace was at that I ime ſought by the 
Enemy ; and the Earl, who was then one of the prin- 
cipal Secretaries of State, owns he then adviſed the 
Accepting of it : For the War had been continued 
on ſo unequal a Foot, that the Burthen of it annual- 
ly increaſed, and, at the Time when theſe Propo- 
ſals were made by Fance, was become almoſt in- 


4 ſupportable 


ern 
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ſupportable. The Hovle of Commons were in— 

foi med by one of the late King /ham's Secretaries 

ot State, indeed, that the Proportion of Forces had 

| been lettled between England and Holland, (vis.) 

Z hat England was 10 furuiſi two Parts of Five by 

Land, and the States the other Three ; and England 

was to furniſh five Parts of Eight by Sea, and the 

States the other Three: But the States denying after— 

The neceſſiey of wards that they were under any ſuch Ob igation, oc- 
making Peace, : | , a : 5 

from the Allies Caſioned England's bearing an unequa! Fart in the 

refuſing to furnih War. The States inſiſted they ought not to be preſ- 

their Quotas to- cd beyond their Ability, and made themſelves the 

Wards e War. ſole Judges of what they were able to do. In the 

mean Time the Charge of the War was greatly in- 

creaſed on the Subjects of Britain. In 1702. it was 

under four Millions; from that Time it gradually 

increaſed riil the Year 1706. when it amounted to 

five Millions and a Half; and ſtil! increaſing till 

1711. it was advanced to near feven Millions, be- 

ſides vait Debts the Nation was involved in, the very 

Intercit of which amounted to three Millions: And 

the Revenues of Britain were under ſuch Anticipa- 

tions, that it was found difficult to raiſe two Mil- 

lions and a Huf for the growing Service, to be paid 

within the Compaſs of the Year ; ſo that when the 

Duties and Difficuliics upon Trade, and the Conti- 

nuance of the [axes upon Land, which had lain fo 

heavy upon Land tor twenty Years, were conſider— 

ed, the Ear! believes it could nor be thought for the 

Publick Intereſt ro proloug the War without an ab- 

folute Neceflicy. Ar the tame Time the States had 

managed with ſo much good Husbandry, that he 

could not learn they had laid one adcitional Duty 

upon from the Year 1702, to 1711. Acqui- 

ſitione made on the Continent by the Expence of fo 

much Britiſh Blood aud T'reature, were ſenjoy'd by 

the Dutch, and the other Allies; and the Dzzch had 

this further Advantage of Britain, that they all the 

while carried on a J rade with France, from which 

the Brizth Merchants were excluded. That though 

the Princes of the Empire were obliged by Treaty to 

furniſh certain _” of Troops, they uſed to al- 

ledge for their Neglect, That thoſe Troops which they 

were obliged to furniſh at their own Expence, were in 

the Pay of Great Britain. The Queen alone tur- 


niſhed the Emperor's Quota in Portugal. The 9 
| "Bl 
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of Portugal neglected to find his Proportion of twelve 
thouſand Foor, and three thouſand Horſe; which 


he was obliged by Treaty to do at his own Expence, 


and even zetuſed to permit the eleven thouſand Foot, 
and two thouſand Horſe, for which he had a Subſi- 
dy trom the Queen, to be paid by Muſters; and when 
he was preſs'd to furniſh his full Number of Troops, 


alledged he could not for Want of the Subſidies the 


States ought to have paid him: And the States ſend- 
ing few or no Troops to Spain, after the Battle of Al- 
manza, and all the other Allies withdrawing their Pro- 
portions, almoſt the whole Charge of that War was 
born by Britain. And though it pleaſed God to bleſs 
the Queen's Arms with wonderful Succeſs, yet it 


did not appear, that after the Year 1706. our Suc- 


ceſſes in other Parts countervail'd our Loſſes in 
Spain: For after the Loſs of two great Battles there, 


after being twice obliged to retire from Madrid, and vol. vi. p. 128. 


after the taking the Br:zi Troops at Brilinega, the 
Recovery of Spain ſeen'd- deſperate, eſpecially 
when ſome of the Allies made preſſing Inſtances for 
recalling part of their Troops, as they had ire- 
quently done during the War, From all which it 
appear'd how juſt the Grounds were, on which both 
Houſes of Parliament repreſented, That the War had 
been unequally carried on, and at laſt become im- 


fracticable. And the Earl cou'd not be thought to 


have deſign'd any Diſſervice to his Country, if in 
ſuch a Situation of Affairs he did not diſſuade the 
Queen from hearkning to Overtures of Peace. The 
ſaid Earl believes, That in all the Negotiations, the 
Allies had ſuch a Knowledge of all Meaſures taken 
by her Majeſty, as the Treaties with them requir'd : 
That the Propoſitions made by France in April, 1711. 
were immediately communicated to the Miniſters 
of Holland; and the Queen then aſſur'd them of her 
Reſolution to act in Concert with them in makin 
Peace and War: That the States having expreſs' 
their Inclination to Peace, and defir'd that France 
might explain herſelf on the Points contain'd in 
thoſe Propoſitions, her Majeſty endeavour'd to ob- 
tain ſuch Explanations, and communicated them to 
the States; and if the Queen did not think fit to 
proceed in the Method of a Preliminary Treaty, 
Which had prov'd ineffectual in 1709, and 1710, but 
upon Articles ſign'd by a Miniſter of — _ 
| thoriz' 
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thoriz'd by that King to open Conferences 
Peace, this might be juſtified by many Precedents 


ot ſuch Treaties; That the Earl, during the 


for a 


Whole 


Negotiation, had acted with ſincere Intentions to 


obtain a general Peace, for the Welfare of the 


and her Kingdoms, and ſuch as might give reaſon— 


Queen 


able Satisfaction to her Ahies, and was not con- 


1cious of having trangteis'd his Duty, either as a 


Privy-Countellor, or Officer of State: That many 
of the Articles, with which he is charg'd, are com- 


plicatad with {ach Circumitances, Aggravatio 


ns, and 


luferences, as may render it difficult for him to ac- 


knowledge fome Facts, without teeming 


tO ac- 


knowledge thoſe Circumſtances or Iuferences; and 


therefore begg'd he might be allow'd to dit 


12 g&i1fh 


k - 


between the Acts themſelves, and the jr: Gicures 
drawn from them; and that when he acknowledges 
any Fact; he may not be uncerſtov? to acknowledge 


1 „ 
thoſe Conſequences which are deduc'd from 


it, un- 


lels it appear, that they were the Aim and Deſign 
of the laid Earl, or were the neceſlary Reſult of 


any Acts he had done. 


I. In Answer to the firſt Article, he, the ſaid 
Earl, faith, I hat he always had the greateſt Regard 
to her Majeſty's Honour and Satuty, the Engage- 
ments ſhe was under to her Allies, and the Liber- 
ties of Europe: Thar be was never devoted to the 


French King, or had acted, while he was 


in the 


Freifury or Privy-Council, contrary to his Duty 
in Defiance of "Treaties, the Advice of Parliament, 
or her Majeſty's Declarations from the Throne. 
He denics that he form'd any Contrivance to ſet on 
Foot a ſeparate or deſtructive Peace with France, 
or knew of any ſuch; but believes, That in April 
i711. France made ſome Propoſals of Peace, 
ſign'd by Mouſieur de Torcy, Secretary of State to 
the French King, which were immediately cominu- 
nicated to the States; who declar'd themſelves ready 
to join in any Mealures, her Majeſty ſnou'd think 
proper for obtaining a good Peace, and hoped ſhe 
would bring the French to explain their Propoſals; 


and thereupon her Majeſty ſent Mr. Matthew Prov | 


to the Court of Frauce, to obtain an Explanation of 


the firſt general Offers: But the Earl denies 
vited the Queen to fend Mr. Prior to make 


he ad- 
Propo- 


fitions | 


Earl of OxzoRD. 3 Geo. I. 1717. 


ſitious of Peace, without communicating them to 


the Allies, or thac, by his Privity, he communicated Vol. vi. p. 127. 


auy Propotitions, wherein Britain or the common 
lutereſts of Zarte were beiray'd, or knows that 
Mr. Prior had Power to make ſuch Propoſitions: 
That it any Article was inſerted in the Propotitions 
to be made by Mr. Prior, that the Secret ſhou'd be 
kept till divulg'd by mutual Conſent, he denies it 
was inſerted by his Advice; and it any Inſtructions 
were given tor not divulging Propolitions which 
concern'd Britain in particular, they did not mani— 
feſt any ſuch Deſign as is mention'd, ſince it was the 
undoubted Right of every Member of a Contede- 
racy to demand particular Advantages for them- 
{elves not inconſiſtent with their Alliances, and which 
were not to take place but on the Concluſion of a 
general Peace: And that the States-General, in the 
Treaties of 170, and 1710. did the like for them- 


ſelves: But he believes, that to prevent any Jealou- 


ſies, even the Propoſitions that related to Britain in 
particular, were communicated to the Allies; and 
that her Majeſty was ſo far from treating ſingly 
for the Allies, that the choſe to have all the Parties 
admitted to the Congreſs, to treat for themſelves; 
nor does the Earl know of any Negotiations of 
Peace, ſet on Foot by Pertons employ'd by her Ma- 
jeſty, which were more advantageous to Fraxce, 
than France had ask'd, or that tended to create a 
miſunderſtanding between her Majeſty and her 
Allies. 

II. To the ſecond Article the Ear! faith, He be— 
lieves that Mounfieur Meſaager, in the Year 1711. 
did come into Great-Britain with her Majeſty's 
Leave, and bring a Letter to her from the French 
King, acknowledging her Majeſty Queen of Great- 
Britain, and allo expreſſing a Deſire of Peace: That 
it was the uſual Practice in moſt Nations, and eſ- 
pecially in Eugland, tor Privy Countellors, by ver- 
bal Orders from their Sovercign, to confer with 
Foreign Miniſters; and that full Powers are given 
to Miniſters ſent abroad, for the Juſtification of 
Perſons with whom they treat, rather than to juſ- 
tifie the Miniſters themſelves; and denies that he 
did ſecretly, or without Authority, treat with Meſ- 
ager, or did adviſe or promote the making a pri- 
rate and ſeparate Treaty with Fraxce; but Des 
. | | there 
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there was a Paper, ſtiled, The Anſwer of France, to the 


Vol. vi. p. 128. 


preliminary Demands of Great Britain more particularly, 


tign'd by Meſnager only ; to which was ſubjoin'd a De- 
claration of the Queen's Acceptance of thoſe Prelimi- 
vary Articles, which were to be reduc'd into the uſual 
Form of Treaties, to the common Satisfaction of 
Great Britain and Frauce, and this only in caſe of age- 
neral Peace; which Declaration might be ſign'd by 
the Lord Dartmouth and Mr. Secretary &. John; 
but ſubmits it to their Lordſhips whether this can be 
call'd a ſeparate Treaty ; and believes that the Allies 
had early Notice of the ſaid Propoſals from Great 
Britain, He denies that the Intereſts of Britain 
were thereby given up to Frauce, or the Duke of 
Anjou admitted King of Spazrz, ſince it was expreſs'd 
in theſe Propoſals, Phat her Majeſty expected the 
Advantages mention'd in them, what Prince ſoever 
ſhou'd poſſeſs the Monarchy of Spain; and he be- 
lieves her Majeſty had then a Proſpect that Span 


 wou'd fall to another Prince. He denies he knew 


of any ſeparate I'reaty, whereby the Intereſts of 
Britain were given up to France, or the Duke of 
Anjou admitted King of Spain, ſign'd by Meſnager 
on the Part of France, and by the Duke Dar:mouth 
and Mr. Sz. John on the Part of the Queen; or that 
he aſſum'd Regal Power, or treated with the 
Enemy without Authority, or did any Thing to 
ſubvert the Conſtitution, or introduce illegal or 
dangerous Methods of tranſacting Affairs of State: 
That he never endeavour'd to diſſolve any Treaties 
her Majcity was engaged in, or was privy to any 
Treaty whereby the Queen was brought under a 
Dilemma of ſubmitting to France, or loſing the 
Confidence of her Allies. | 

III. As to the third Article, he denies, That to 
diſgu and carry on any private Negotiations, he 


did adviie the preparing a Set of general Prelimi- 


naries, on the Part of France, to be ſign'd by Meſ- 
nager, Or advis'd her Majeſty to receive them; but 
believes certain Articles, calPd Preliminary Articles 
on the Part of France, ſign'd by Meſuager, were re- 
ceiv'd by her, and communicated to the Miniſters of 
the Allies then in Euglaud, as the Grounds where- 
on they might treat of a general Peace: But why 
the Adviting the receiving them ſhould be ſtiled Im- 


pious Advice, fince it is not againſt any * 
8 aW, 
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Law, and the Proceedings upon ſuch Preliminaries 
cou'd not be more unſafe, than the Proceeding 
without any Preliminaries, he cou'd not conceive : 
And if any Treaty was ſign'd by the Lord Dart- 
mouth, or Mr. St. John, on the Part of England, 
or by Meſuager on the Part of France, it was not 


conceal'd from the Allies, the Council, or Parlia- 


ment, by his Advice; nor did he adviſe the com- 
municating the ſaid general Preliminaries to the 
States, as a Foundation for opening the Conferen- 
ces of Peace with Frauce; nor did he adviſe the In- 
ſtructions, mention'd in this Article, to be given to 
the Earl of Srrafford; but believes the ſaid Inſtruc- 
tions were well warranted by the Truth of the 
Facts: That the Propoſitions ſent over to France, 
were not ſo general as thoſe of Monſieur Torcy, 
nor in any reſpect enſnaring or deſtructive to Britain 
or the Allies; nor is he conſcious that ever he ad- 
viſed the giving Inſtructions to Ambaſſadors, where- 
by the Truth and Sacredneſs, which ought to con- 
ſtitute ſuch Inſtructions, were proſtituted, or the 
Honour of her Majeſty betray'd: And hopes no In- 
ſtance can be given, where her Majeſty's Royal 
Hand was made the Inſtrument to adyance the In- 
tereſt of the Common Enemy. 


201 


IV. To the fourth Article he ſays, He does not vol. vi. p. 125. 


remember what Repreſentations were made by Mr. 
Buys to her Majeſty ; but admits that at a Committee 
of Council there might be made ſuch a Declaration 
to Mr. Bays, as in the ſaid Article is mentioned; 
and that it was agreeable to Truth and the Senti- 
ments of her Majeſty, though he did not adviſe it ; 
nor does he know wherein the ſaid Articles, fign'd 
by Meſnager, and accepted by the Lord Dartmouth 
and Mr. Sz. John, were inconſiſtent with ſuch De- 
clarations, or how her Majeſty was diſhonoured, or 
her Allies abuſed thereby; or that any Negotiation 
enter'd into with France, was dangerous in itſelf, 
or fatal in its Conſequences. 

V. As to the fifth, he admits, That the Biſhop of 
Briſtol and the Earl of Strafford were appointed her 
Majeſty's Plenipotentiaries to treat of Peace; and 
that their Inſtructions were, as in the ſaid Article is 
ſet forth: And that when they were ſo inſtructed to 
inſiſt that Spain and the Meſt-Indies ſnou'd not be 
allotted to the Houſe of Bourbon, no I "ray 290 
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een agreed, whereby Hain and the Heſt-Indres 
ſhou'd remain in a Branch of that Houſe; for her 
Majeſty had then juſt Ground to believe, that King 
Pip wou'd be induc'd to abandon Spain and the 
I eſt-IJadies, and content himſelf with the Domi- 
nions of Savoy and Sicily; and the Queen declar'd, 


me believ'd the Proſpect King Philip had of ſuc- 


Vol. vi. p- 139. 


ceeding to the Crown of France, wou'd be an In- 


ducement to him to be eaſy with that Allotment: 


And he believes, therefore, that whoever contriv'd 
thoſe Tnitructions, prepar'd them contormable to 
her Majcity's real Sentiments: And it King Philip, 
upon Intormation that the then Dauphin was likely 
to live, alter'd his Sentiments, and choſe rather to 
renounce the French Monarch, he thought no Per- 
{on, who acted in the Service of the Crown, cou'd 
be late, if it might be charg'd on him as a Crime, 
that he adviled Inſtructions which by intervening 
Circumſtances afterwards became improper ; nor 
does he know how her Majeſty's conſenting to ſuch 
Iuſtructions, cou'd imply any Deſign te impoſe upon 
his Imperial Majeſty or the Allies, or to conceal 
any Negotiations between Great Britain and France; 
and he is confident it will not appear by any of his 
Actions, on the ſtricteſt Scrutiny, that he ever enter'd 
into any Contederacy with the Miniſters of the 
Enemy, or had any Deſign to impoſe on his Imperial 
Majeity, or any of the Allies, or was privy to any 
Secret I'r-wties between Great Britain and France, 
whereby any Reproach cou'd be brought to the 
Crown, or any Ireatics violated wherein her Ma- 
jeſty was engaged. 

VI. To the ſixth, he admits, That the Progreſs of 
the Negociation of Peace was delay'd by Debates, 
concerning the Enemy's Refuſal to give their 
Anſwer in Writing to the Demands of the Allies; 
but does not know the Miniſtcrs of Britain con- 
tributed thereto; and if her Majeſty authoriz'd her 
Miniſters, during that 1'ime, to write directly from 
Euglaud to France, to facilitate the general Nego- 
tiations of Peace, he doth not apprehend the Queen 
was debarr'd from ſo doing by any Law, or that by 
conſtituting the ſaid Plenipotentiaries, ſhe had ſo 
far delegated her Authority, as to be diſabled to 
negotiate any Matters conducing to that End in 


fuch other Manner as ſhe faw fit : But denies he 
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he knows of any Negotiaton, relating to the Peace, 
carried on without the Communication thereof to 
her Allies; or that he aflum'd Regal Authority, 
in treating with France, or concerted any I erms 
of Peace prejudicial to her Majeſty or her Allies. 

VII. To the ſeventh he an{wers, That he never 
advis'd her Majeſty to accept of a Ircaty wich 
France, as this Article charges ; but acknowledges, 
that if he had been call'd upon to give his Opinion, 
concerning the leaving Haina and the Weſt Indies 
in the Poſſeſſion of a Branch of the Houle of Bour- 
bon, aud accepting the Renunciation of the Duke of 
Anjou, he doth not at preſent ſee any Reaſon why 
he might not have been of Opinion tor leaving Span 
and the N eſt-Iudies to the preſeut Poſſeſſor, rather 
than have continued a War fo burthentome to the 
People, and fo impracticable upon the Foot it then 
ſtood; and if ſuch Memorial, as is mentioned in 
this Article, was ſent by any Miniſter of France to 
the Secretary of State, he looks upon the fame as 
a Proof of the Earneſtneſs of the Court of France 
to avoid ſuch Renunciation, which might more 
eff.ctually prevent all Poſſibility of annexing the 
Crown of Spain to that of Fraxce. 

VIII. In anſwer to the eighth Article, he ad- 
mits, That the late Queen, on the 7th of Decem- 
ber, 1711, did recommend it from the Throne to 
malte Proviſion for an early Campaign, in order to 
carry on the War with Vigour ; and as the beſt Way 
to render the Treaty of Peace effectual; and that 
Supplies were granted accordingly; and her General, 
the Duke of Ormoad, might be impower'd to declare 
her Reſolution of carrying on the War, and to 
conſert with the Allies, the proper Meatures of 
entring upon Action: But whether the Allies were 
ſuperior to the Enemy, of would have been able, 
by Battle or Siege, to have better'd their Affairs, he 
is not able to ſay; but it is obvious to every one, 
that if any Diſaſter had happen'd to the Allies at 
that Juncture, it muſt have been fatal to them; and 
though the Divine Aſſiſtance had been very remark- 
able in the many Victories her Majeſty's Forces 
had obtain'd, yet her Piety was ſuch, that ſhe wou'd 


ner Subjects, without the greateſt Neceſſity, when 
ſie had fo near a Proſpect of the Concluſion of a 
Peace, 


IJ 


not tempt Providence by hazarding the Blood of Vol. vi. p. 131. 
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Peace; and ſhe might thereupon ſend Orders to the 
Duke of Ormond, to avoid engaging in any Siege or 
Battle; which her Majeſty was at Liberty to do 
when ſhe thought proper, as well as the Deputies 
of the States, who had often refus'd ro Engage in 
Siege or Battle upon ſuch Motives as they thought 


reaſonable, when the Generals of the Allies, and 


their own Generals were of Opinion, they had a 
viſible Advantage of the Enemy: Nor was he ever 
inform'd of any ſure Proſpect the Confederate Army 
then had of gaining new Conquelts, or of being 
enabled to have forc'd better I erms of Peace, than 
there was at that Time a likelihood of; but on the 
contrary was inform'd, That the Forces of France 
were ſuperior to the Allies in Number, eſpecially 
in Horſe: However, he denies his adviſing the 
ſending any ſuch Orders to the Duke of Ormond, as 
is mention'd, or that he had any Deſign to diſappoint 
the Expectations of the Allies, or to give Succels to 
any ſecret Negotiations with the Miniſters of France. 
He denies allo his adviſing the ſending thoſe Orders 
to the Biſhop of Briſtol, one of her Majeſty's Ple- 
nipotentiaries, to declare to the Dutch Miniſters, 
That her Majeſty look'd upon herſelf, from their 
Conduct, to be under no Obligation whatever to 
them; nor is. he conſcious he ever gave any Coun- 
ſels, by which the Progreſs of the Victorious Arms 
of the Confederates were ſtopp'd, or which!tended 


to deſtroy the Confidence between her Majeſty and 


her Allies, or make the I'rench King Maſter of the 


Negotiations of Peace. 


IX. To the ninth, He denies that he warranted, 
or knew of the ſeparating her Majeſty's Forces from 
the Confederate Army ; but believes, that the Con- 
ferate Genera's did, in aue or July, 1712. pro- 


poſe to the Duke of Ormond to decamp from the 
Ground where they then lay, and to proceed to 


Landrecy, in order to form the Siege of that Place; 
and that the Duke of Ormond wou'd not conſent 


thereto, but gave Notice to the ſaid Generals, T hat 


if they decamp'd, they maſt not expect that he 
wou'd follow them; (and believes there may be In- 
ſtances given, where Generals of other Potentates 
in the Alliance have refus'd to comply with what 
has been propoſed to them by her late Majelty's 


General ;) and he hath heard, that _——— 
uc 
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uch Notice from the Duke of Ormond, the ſaid 
Generals ſeparated themſelves and their Forces from 
the ſaid Duke, and marched towards Landrecy with- 
out him; and that the Generals of the Auxiliary 


Troops, paid by her Majeſty, refus'd alſo to con- 


nue with the Duke, or obey his Orders: And he 
ſuppoſes it might proceed from that Inſtance of 
Diſobedience in thoſe 1 roops, that ſhe did not think 
fit immediately to pay the Arreats of thoſe Forces 
which had ſo obſtinately withdrawn themſelves 
from her General. He believes that the Forces of 
ſome of the Allies were engaged in the unfortunate 
Action of Denain, that the Siege of Landrecy was vol. yi. p. 133. 
raiſed, and the Towns of Qzeſzoy, Boachain, and 
Doway, were ſome Time after retaken by the 
ſrench; but thoſe Diſaſters might have been pre- 
rented by a Compliance with her Majeſty's Mea- 
ſures. | 

X. In Anſwer to the tenth, he denics that he 
conſerted a private Negotiation for a Suſpen- 
ſon of Arms, or adviſed her Majeſty to fend over 
Henry Viſcount Bolingbroke to France, to ſettle ſuch 
duſpenſion, but believes that about the 19th of Au- 
tt, 1712. N. S. a Suſpenſion of Arms was agreed 
on for four Months, and believes it will appear, 
That the ſaid Suſpenſion was only a Continuance 
of a former Agreement for a Ceſſation of Arms, 
nto which her Majeſty had invited the Allies; and 
believes her Majeſty might be induc'd to deſire ſuch 
Ceſſation, as was uſual among Princes engaged in 
War, during a Negotiation of Peace, whereby the 
britiſh Merchants enjoy'd a free Trade to the ſeve- 
al Countries of Europe, as the Dxtch had done 
during the War; nor did her Majeſty intend the 
leaſt Violation of any Treaties with her Allies, or 
o expoſe them to the Inſults of the Enemy there- 
oy; nor did he diſcern how thoſe Conſequences 
could enſue, without the wilful Default of the 
Allies; but, however, the Earl could not be charg'd 
with any Conſequences of that Suſpenſion which 
ie never adviſed. 5 

XI. In Anſwer to the eleventh, he ſaith, he be- * 
eyes that in the Negotiations of Peace, the French 
ling did inſiſt on the yeilding up of Toxrzay to him 
y the States; but that the States defiring her Ma- 
eſty's Interpoſition with the French King on their 
Vol. VIII X. Bebalt 
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Behalf, ſhe did prevail with him that the ſaid Town 
and Fortreſs of Tournay ſhou'd be continued to the 
States-General, as Part of their Barrier; but the 
Earl denies, that during the War he did Aid or 
adhere to the French King, or adviſe the Enemy in 
what Manner Toarnay might be gain'd from the 
States-General. He admits, That during the Ne- 
gotiations of Peace, he was one of her Majeſty's 
Privy Council, and gave his Advice as ſuch; but 


infiſts, That for a Privy Counſellor, or Miniſter of 
State, during Negotiations of Peace, to advife con- 


cerning the yeilding or giving up any Town or Pro. 


vince on the Concluſion of a Peace, was not High 


Treaſon by any Law of this Realm; and that ſuch 
Conſtruction wou'd deprive the Crown of the Ad- 
vice of the Members of the Priv y-Council, by de- 
terring them from giving ſuch Advice, as by their 
Oaths and Duty they were oblig'd to do, and over- 
throw all Means of reſtoring Amity among Princes, 
and muſt render the Law in cafe of High Treaſon 
very uncertain, and highly dangerous to the Lives 
and Liberties of the Subject. 

XII. In Anſwer to the twelfth, he does not ad- 


mit that her Majeſty was engaged by Treaties, as 


in the ſaid Article is alledged; but denies he did 
ever aid or adhere to the Duke of Anjou, or advile 
the giving up Spain or the Het Indies to him; but 
if he had, ſuch Advice cou'd not have amounted 
to High Treaſon, inſiſting as in his Anſwer to the 
!aſt Article he had inſiſted. 

XIII. To the thirteenth the Earl ſaith, That he 
believes her Majeſty might think it reaſonable, con- 
fidering the Share and Burthen her People had ſuſ- 
tain'd in the War, that France ſhou'd, in the firſt 
Place, adjuſt the Intcreſt of Britain, but doth not 
know of any Conceſſions, made by the Miniſters of 


Eereat- Britain, to promote the Intereits of France 


againſt the Allies, or to enable France to impoſe the 
Terms of a general Peace; denies that he was en— 
gaged in Concert with Frauce in any Negotiation 
deſtructive to his Country, or to Sacrifice the Com- 
merce of Great- Britain to the Aggrandiſement of 
France; denies that he adviſed the Demands for 


Great Britain, in Point of Commerce, ſhou'd be 


made in looſe, general, or inſufficient Terms; and 


believes, when it was conſidered What Advantages 
Wele 
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were likely to enſue to the Commerce of Great 
Britain by the Aſſiento Contract, aud the Liberty 
of Lrading to the Spaniſi Heſt Indies, by the Cel- 


fion of Arcadia, the Bay and Steights of Hudſon, 
the Iſland of Sz. Chr:iſtophers, Neufoundland, the 


Iſland of St. Peter, with other adjacent Iflands, bj 


the Demolition ot Dazkirk, and the Ceſſion of Port- 
Mahon and Gibraltar, it wou'd not be thought 
the Commerce of Great Britain had been neglected 
by her Majeſty in the late Treaties of Peace; and 
though the Earl doth not admit that he adviſed the 
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ninth Article of the Treaty of Commerce with vol. yi. p. 134; 


France, yet he obſerves that nothing is poſitively 
llipulated in that Article, but the whole is condi- 
tional, and left to be determined by the Wiſdom 


of Parliament; and hopes it will never be thought 


an Act of Treachery, to refer any Article of a I reaty 
to the Conſideration of the Parliament. He denies 
that he adviſed, That France ſhould have Liberty 
of Fiſhing and drying Fiſh on Neufaundland, or the 
making a Ceſſion of the Ifle of Cape Breton to 
France; nor doth he know that Cape Breton was 
ever Part of the Territories of Great Britain, but 
doubts not to make it appear, that many Advan- 
tages in Trade were ſtipulated for Britain in the late 
[reaties of Peace and Commerce, which have been 
enjoy'd by the Subjects of this Kingdom ſince the 
concluſion of the Peace, notwithſtanding the Par- 
liament hath not thought fit to make any Act to 
enforce the ninth Article of the Treaty of Com- 
merce with France; and as the Earl denies his being 
concern'd in any Violation of I reaties, or in car- 
rving on the Meaſures of France, or in Negotia- 
tions which wou'd terminate in the Sacrifice of the 
Commerce of Great Pritain to France, ſo he ob- 
lerves, with Satisfaction, the flouriſhing Condition 
of the T'rade and Navigation of theſe Kingdoms by 
means of the late Peace, in the great Increaſe of 
the Number and Tonnage of Shipping, of the Ex- 
portation of the Woollen Manufactures, the Fiſh, 
and other Produce of this Kingdom, whereby the 
Cuftoms have been greatly advanc'd, three Millions 
of Gold and Silver lately Coin'd, and the Ex- 
change been all along in favour of Exglaud to and 
rom all Parts of Europe. | 
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XIV. In Anſwer to the fourtcenth, the Earl doth 


not admit that he form'd the Project for diſpoſing 
of Sicily to the Duke of Savoy; but in Juſtification 


of her Majeſty's Conduct in that Matter, the Eat! 


obſerves, that by the grand Alliance it was agreed, 
That the Confederates ſhou*'d endeavour to recover 
Sicily from the Enemy; that his Imperial Majeſty 
might have Satisfaction for his Pretenfions to the 
Spaniſh Monarchy ; and that the Trade of Britain 
and Holland might be better ſecur'd: But ſince the 


Empire was now fallen to Charles III. who was 


then a younger Branch of the Houſe of Auſtria, 
and fince the Spaniſh Flanders, Milan, and Naples, 
might ſeem a reaſonable Satisfaction for his Imperial 
Majeſty's Pretenſions to the Spar; Succeſſion, and 


ſince the Trade and Navigation of Britain and 


Holland might be as well ſecur'd by the Diſpoſition 
of Sicily to the Duke of Savsy, and it might be 
more difficult to obtain it for the Houſe of Auſtria 
than for that Duke; and there were Grounds to be- 


lieve, that the Princes and States of 1zaly wou'd 


ſuffer any Extremities, rather than ſubmit that Sicih, 
together with Milan and Naples, ſhou'd be in the 
Hands of the Einperor, the ſaid Earl did not diſ- 
cern, how the diſpoſing the ſaid Kingdom to the 
Duke of Savoy cou'd be thought unjuſt to his Im- 
perial Majeſty, or a Violation of the Grand Alli- 
ance; and ſince it was allow'd, the Duke of Savy 
never made any Application to obtain Jzc:ly for 
himſelf, it is evident that the Perſuns who advis'd 
the Queen to that Allotment, did not act upon private 
Intereft, or had any other View than the Security 
of the Trade and Navigation of Britaia and Holland, 
and the Preſervation of the Ballance of Power in 
Europe. | 

XV. To the fifteenth he ſaith, he was always of 
Opinion the Word of the Sovereign was Sacrec, 
and that all Communications from the Throne to 
Parliament ought to be true, and that it becomes all 
Miniſters to maintain the Honour of the Crown 
with the utmoſt Exactneſs; nor did he know that 
ever he had been defective in his Duty in this Parti 
cular, or took upon him any arbitrary or unwat- 
rantable Authority, much leſs the Chief Direction of 
her Majeſty's Councils. He believes her Majef:y 


did, on the 7th of December, 1711. declare, — 
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her Allies, eſpecially the States-General, had by 
their ready Compliance for opening a Treaty of 
General Peace, expreſs'd their Confidence in her ; 
and in Vindication of het Majeſty, who was a Prin- 
cels of ſtrict Piety and Truth, he obſerves, that 
the States-General ſent over Mr. Bays to her, with 
Letters full of Aſſurances of Reſpect for her Per- 
(on, and their Reſolutions not to ſeparate themſelves 
from her; and the ſaid Mr, Bxys, immediately upon 
his Arrival, deliver'd Paſs-Ports tor the French Mi- 
niſters to come to Utrecht, and, at a Meeting of ſe- 
yeral Lords of the Council, ſhew'd his Approbation 
of ſending circular Letters to invite the reſt of the 
Allies to the General Congreſs; he alſo exhibited 
ful! Powers for entring into a new Treaty, whereby 
the Queen and the States ſhou'd be mutually en- 
gaged to each other in making War and Peace, to 
Guarantee the Peace when made, and to invite the 
reſt of the Allies to enter into ſuch Guarrantee; 
all which being previous to the th of December, 
1711. it is evident her Majeſty's Declaration from 
the Throne was founded on the ſtricteſt Truth; 
and whoever conſider'd what had been done by her 
Majeſty for the Service and Satisfaction of all her 
Allies in the enſuing T reaty, wou'd acknowledge 
ſhe had done her utmoſt to procure for the Allies, 


and eſpecially for his Imperial Majeſty, all that they 


could reaſonably demand, agreeable to her Speech 
on the 7th of December, and her Meſſage of the 
17th of January following: And if by any extraor- 
dinary Demands, or groundleſs Jealouſies, or other 
Accidents, her Majeſty was not able to obtain for 
the Allies all the Advantages ſhe defir'd, this wou'd 
not derogate from the Truth and Sincerity of her 
Expreſſions ; nor can one, who conſiders the Efforts 
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ſhe had made in Spain for ſo many Years, entertain a vel. yi, p. 136. 


doubt but that ſhe had done her utmoſt for recover- 
ing it from the Duke of Anjou. And the ſaid Earl 
did not ſee how her Majeſty cou'd be charg'd with 
uttering any Falſity, when ſhe takes notice how 
groundleſs the Reports were that had been ſpread 
of a ſeparate Peace, when there was not then, or at 


any other Time, the leaſt Foundation for ſuch Re- 


port, ſince only ſome few Points were adjuſted 
relating to the Intereſts of her own Kingdoms, and 
even thoſe were to have no Effect, but on the Con- 
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cluſion of a General Peace, and were, before the 
Concluſion ef the Peace, communicated to the 
Allies, He does-not conceive that the Propoſal of 


the Renunciation was merely ſpcculative, but that 


ic was of ſuch a Nature as wou'd execute itſelf, 
and keep the Crowns of France and Spaiz more effec- 
tually divided than cver, if it were conſider'd, that 
it did not conſiſt only in the Renunciation of King 
Philip of his Right to the Crown of France, but 
that there was a U itle to that Crown thereby given 
to the Duke of Orleans, and after him to the reſt of 
the Princes of the Houſe of Bourbon, who cou'd 
not be preſum'd 10 want Will or Power to take 
Polleflion of the Crown of France, in Oppoſition 
to a Prince, at fuch a Diſtance, who had renounc'd 
It. 6 
XVI. To the ſixteenth he inſiſts, That it is the 
undoubted Right and Prerogative of the Sovereign 
to creat Peers, as well in Time of Parliament as 
at any Other Time, and the Exerciſe of this Branch 
of the Prerogative is declar'd in the Preamble of all 
Patents of Honour, to proceed ex mero motu, of 
mere Grace and Favour ; nor are the Warrants for 
ſuch Patents ever communicated to the Privy Coun- 
cil or Jreaſury, as thoſe of ſome other Patents are, 
and therefore as High Treaſurer or Privy Coun— 


tellor, he cou'd not have any Knowledge of them; 
nevertheleſs, if her Majeſty had acquainted him with 


ner Intentions, and ask'd his Opinion whether they 
were proper Perſons to be promoted to that Dignity, 


he believes he ſhou'd have approv'd her Majeſty's | 


Choice, and does not apprehend he ſhould have been 
guilty ot any Breach ot his Duty, or violation of the 


ruſt repoſed in him, ſince they were all Perſons of 


Honour and diſtinguiſh'd Merit, and the Peerage there- 
by was not greatly increas'd, conſidering fome of 
th wou'd have been Peers by Deſcent, and many 
} tics = Honour were lately extinct: And the Ear! 
believes mauy Inſtances might be given, where this 
Prerogative had been exerciſed by tormer Princes in 
as extenſive a Manncr, particularly by Heary VIII. 
King James I. and his late Majeſty King William; 


Vol. vi. P. 287. Concluding, That in the whole Courſe of his Life he 
| bad always lov'd the Eftabliſh'd Conſtitution, and, 


when he had the Honour to be in Employment, 


had done his utmoſt to Preſerve it. i 
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In Anſwer to the firſt additional Article, he ſaith, His Auſwer (o 
the firſt additige 
? nal Article, 


That in Fazzary 1710. an Expedition was projected 
for making a Conqueſt of the City of Qzebeck in 
Canada, 5c. which he not thinking feaſible at that 
Time, he expreſs'd his Diſlike of the Undertaking, 
and atter that did not think it proper to appear at the 
Meetings where it was concerted; but does not be- 
lieve that Expedition was ſet on foot with any De- 
ſign to promote the Intereſt of the French King, 
weaken the Confederate Forces in Flanders, or to 
diſſipate the naval Forces of the Kingdom. And 
when others of her Majeſty's Council, better ac- 
quainted than he was with that Affair, did judge it 
practicable, he did not think it proper, upon the 
Strength of his fingle Judgment, turther to oppoſe 
an Expedition which, if it had ſucceeded, would 
have given a ſenſible Blow to the Settlements and 
Trade of France in America; and he is fatisfied, that 
thoſe of her Majeſty's Council, who did approve 
the Expedition, acted with a fincere Defire for the 
publick Good; and the ill Succeſs of it might be 
chiefly owing to contrary Winds, and other unfore- 
ſeen Accidents; nor does he believe the common 
Enemy receiv'd any Advantage by the detatching 
thoſe Forces from Flanders, to ſerve in this Enter- 
prize, becauſe her Majeſty's General had Orders to 
ſupply their Places with other I'roops, if he judg'd 
it neceſſary ; that the Sum of 2$000/. was demand- 
ed at the Treaſury in Fzxe 1711. on Account of 
Arms, Accoutrements, and Merchandize, faid to 
be ſent on the ſaid Expedition; but he was ſo tar 
from adviſing the fame ſhould be paid, that he put a 
Stop to it, till he had done all he could to examine 
into the Expenditure of the ſaid Money; but not 
being able to diſcover any juſt Cauſe why it ſhould 
not be paid, and receiving her Majeſty's Orders for 
the Payment of it, he did counterſign a Warrant for 
the Payment of the ſame. And whatever Suſpicions 
be might entertain in his own Mind, he did not up- 
on Examination find there was ſufficient Proof to 
juſtify the laying them before the Parliament. And 
though the Papers relating to that Expedition were 
laid before the laſt, and have been all along in the 


Power of the preſent Houſe of Commons, he hath 


not heard that any Fraud bas been made out in that 
Affair; and he hopes it will not be imputed to him 
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as 2 Fault, if he had uſed his Credit to keep the 
Houſe of Commons from examining this Affair in 
that Juncture, when by an unſeaſonable Enquiry, 
before proper Proof could be had, the Fraud, if 
there were any ſuch, would be likely for ever to 
eſcape unpuniſh'd. But he denies he ever exerciſed, 
or had any arbitrary Power or Influence, either in 
the Privy Council, or the great Council of the Nz- 
tion, or delign'd to prevent Juſtice being done to 


the Queen or Nation. And the ſaid Earl is not con- 
{cious, that by any Letter or Memorial to her Ma- 


jeſty, he hath acted contrary to his Duty; but ſays, 


it would be a Matter of particular Hardſhip, incon- 


ſiſtent with the Rules of Government, and Without 


Precedent, if the moſt ſecret and intimate Papers 


and Letters wrote to her Majeſty by her ſpecial 
Command, and for her private Peruſal, ſhould be 


imputed to any one as a Crime; and if a Quotation 


trom ſuch Letters could be alledg'd againſt the Earl, 
he doubts not but there might appear from her Ma- 


jeſty's other private Papers, what would juſtify 
him in many of the Particulars with which he is 


charged. | 
II. In Anſwer to the ſecond additional Article, he 


admits, That in October, 1711. her Majeſty did ſign | 
a Warrant, directed to him, then High-Treaſurer, 


tor the Payment of 13000. ro John Drummond Eſq; 
and that in Purſnance of the ſaid Warrant, the ſaid 
Earl did ſign a Warrant for the Payment of the (aid 
132col. but takes the Words [for ſpecial Services of 


the War | to have been inſerted by Miſtake of the | 


Clerks; and he believes the Clerks of the Treaſury 
know, that the Moneys which aroſe from the Sale 
of Tin were the Queen's proper Money, and not 


appropriated to the Uſe of the War. And the ſaid 


Far! having been acquainted with the Services the 
{aid Mr. Drammond had perform'd, by Order of the 
late Earl of Godolphin, in borrowing Money upon 
Tin at a low Intereſt, the Earl did ask Mr. Drzm- 
mond's Conſent, that a Sum in Tin-Tallies might 
be ſtruck in his Name; and with his Conſent did di- 
rect, that Orders, amounting to the Sum of 13000 / 
Mould be charg'd in the Regiſter of the Exchequer, 
on the Monies ariſing by the Sale of Tin, in thc 


Name of the ſaid Mr. Drummond, who afterwards 


mdors'd the ſaid Orders at the Earl's Requeſt, 7 
eft 
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leſt them in the Treaſury ; bur doth not acknow- 
ledge that the ſaid Orders and Tallies came to his 
Hands, or were diſpos'd for his Uſe. But in order 
to give a true State of this Affair, the Earl ſays, 
that upon his firſt attending the Queen after he 
was wounded, ſhe was pleas'd to tell him, She 
delign'd him a Sum of Money; upon which he 
repreſented the bad State of the Civil Liſt ; and though 
her Majeſty often afterwards ask'd him, why he did 
not find a Way for receiving the Money ſhe in- 
tended him, he made no Step towards it for near 
ſix Months; when ſhe told him, ſhe was reſolv'd 


to have it done; and as in Matters of Bounty ſhe 


had made uſe of Tin-Tallies for other Perſons, ſhe 
was pleaſed to mention them herſelf, and order'd 
Warrants to be prepar'd for the Sum ſhe intended 
him; and the ſaid I allies and Orders were ftruck in 
Mr. Drummond's Name; and from that Time the 
ſame were kept under the Earl's Direction, and for 
his Uſe. And the ſaid Earl was advis'd, that no- 
thing further was requilite to be done, for ſecuring 
his Intereſt in the ſaid Tallies, till an Accident hap- 
pen'd, which made it neceflary, for further Security, 
to have the ſaid Warrant as a Declaration of Truſt, 
and accordingly ſuch a Warrant was ſign'd by her 
Majeſty, directed to the ſaid Mr. Drummond, (where- 
in is a Recital, that her Majeſty gave the ſaid Sum of 
130007. to the Earl, in Conſideration of his Services 
and Sufferings in her Service, and mentions the At-- 


tempt made upon his Life by Guiſcard;) and he be- 


lieves the ſaid Warrant was drawn by Mr. Lownges, 
Secretary of the Treaſury ; and by what Means the 
ſame was omitted to be enter'd in the Treaſury, he 


knows not; but on hearing there was a Diſcourſe 


about the ſaid 1300 J. he ſent a Copy of the War- 
rant to the Officers of the Treaſury, without ſigni- 
tying any Deſign to have it enter'd, well knowing 
it receiv'd its Authority from the Sign Manual, 
which wanted no additional Force from any Entry 
in the Treaſury Books. And the ſaid Earl faith, 
That the ſaid Grant, according to the Diſcount on 
thoſe T allies at that Time, amounted to 100001. or 
thereabouts, for which he acknowledges the great 
Bounty of her Majeſty; but obſerves, that much 


larger Grants have been made to other Miniſters of 


State, while the Neceſſities of the Crown have been 
| - equally 
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equally preſſing: And the Earl faith, that iu this, oz 
any other Part of his Adminiſtration, he never was 
guilty of any Corruption, or Breach of T ruſt ; but 
that he managed the publick I reature in the moſt 
frugal Manner; and in every Employment to which 
he was called, he was always contented with the 
accuſtomed Profits; that he never made any Advan- 
tage by the Diſpoſal of Places in his 6wn Giſt, or 


by the Recommendation of Perſons to her Majeſty ; 
nor did he, in or out of Place, ever receive any 


Penſion from the Crown; that as he came with clean 
Hands into her Majeſty's Service, ſo he went out of 
it, not only with clean, but almoſt 2mpty Hands, 
having ſpent therein molt Part of the Profits of the 
Places he enjoy'd ; ſo that notwithſtanding this 
Bounty of the Queen's, he could with great I ruth 
affirm, that his private Fortune had received a very 
EG Addition by the Employments he 
held. 

HI. In Anſwer to the third additional Article, 
laith, That Marthew Prior Eſq; being ſent by her Ma- 
jeſty to the Court of France, W:: rants were ſign'd 
in the uſual Form for Payment of ſeveral Sums of 
Money to him, between the 27th of Auguſt, 1712. 
and the 10th of July, 1714. amounting to 12, 360 /. 
and the ſaid Sums were paid, purſuant to the Au— 
thority the Earl received from her Majeſty, accord- 
ing to his Duty. He ſaith, he doth not know, that 
Dy any Law there ought to be certain Allowances 
tor the Mainten2::ce of Ambaſſadors, and other pub- 
lick Miniſters abroad; but that her Majeſty was at 
Liberty : vary ſuch Allowances as ſhe thought fit; 
and believes, there are Inſtances of Ambaſſadors and 
Pienipotentiaries, who have been allow'd 1500 J. for 


their Equipage, Ico J. a Week for their ordinary | 


Enter:zinment, and 16001. for Extraordinaries, be- 
tides farther Sums for ſpecial Services; and it Mr. 
Prior had been paid on that Foot, he would have 
bcen entitled to a greater Sum trom the Crown. He 
laith Mr. Prior was ſent into Fraxce to carry on the 
Negotiations of a General Peace; but denies he was 
a Creature of the Earls, or that he adviſed her Ma- 
jeſty to ſend him as her Plenipotenliary to the French 
King without the Privity of the Allies, or to pro- 
mote any dangerous Practices with the Miniſters of 


France, ot that he combin'd with Mr, Prior to de. 


fraud 
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fraud her Majeſty under Colour of that Employ- 
ment, or that he gave him an unlimited Credit, as 
charged in this Article. He faith, that Thomas Har- 
ley Eſq; having been twice ſent by her late Majeſty 
to the Court ot Hanover, the Earl, then High T rea- 
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{urer, did pay him 5560 J. by her Majeſty's Authori- vol. vi. p. 140. 


ty, according to his Duty, out of the Moneys appro- 
priated to the Civil Liſt; and if Mr. Harley had been 
paid in Proportion to Allowances made to Ambaſ- 
ſadors, it would have amounted to a greater Sum: 
And denies that he ever entered into any Combina- 
tion with him, or any other Perſon to defraud her 

Majeſty. | 
IV. In Anſwer to the fourth additional Article 
he denies, that he ever held any Correſpondence with 
Mary the Conſort of the late King James Il. or ever 
intended to promote the Intereſt of the Pretender : 
Nor does he believe, that Gzaltter was employed as 
an Agent between the Miniſters of Great Britain 
and Frauce, in tranſacting any Affaires relating to the 
Pretender; nor did the fai Earl ever undertake to 
procure the Payment of the yearly Sum of 47,000 J. 
or any other Sum to the Uſe of the ſaid Conſort, 
during her Life; but the ſaid Earl admits that the 
late King Fames II. did by Letters Patents, dated the 
25th of Auguſt, 1685. grant to Laurence Earl of 
Rocheſter, &c, divers annual Sums, amounting to 
37,328 J. 135. 7 d. payable out of the hereditary Ex- 
ciſe and Poſt-Office, to hold to them and their Heirs, 
during the Life ot the ſaid Conſort, in truſt for her; 
and by other Letters Pattents, dated the 3d of De- 
cember, 1686. did grant his ſaid Conſort a Pention 
of 10,000 J. during her natural Life; whereby the 
hereditary Exciſe, c. became chargeable with the 
{aid yearly Sums; and he admits the ſeveral Acts of 
Parliament mentioned in this Article; but ſays, 
there is a general ſaving in them of all Perſons, 
Rights, and Claims to, or out of the faid Revenues : 
And he admits the other Act for railing 500,000 /. 
Debts c. 


But he faith, he hath heard that the ſaid Contort of 
the late King James II. eſteeming herſelf entitled to 
the aboveſaid Annuities, did authorize the ſaid Gua“. 
zier to demand and receive for her Uſe all Sums of 
Money, which from 12 1713. were become 
due upon them; and that 


ualtier thereupon ap- 
plying 
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plying himſelf to her late Majeſty, ſhe fign'd a War- 
rant to the Earl, then High I realurer, to the Effect 
in the Article mentioned; and that he did thereup- 
on direct two ſeveral Warrants to the Auditor of 


the Receipt of the Exchequer to the Effect in the 
ſaid Article ſet forth: And as he knew that the 


Jointure of the ſaid Conſort had been confirmed by 


Act of Parliament, and that by ſome private Article 
at the Treaty of Kyſwick, Provition had been made 
in rclation to it, and the Legality of the Demand 
not being doubted by her Majeſty's Counſel at Law, 
the Ear! thought it his Duty to pay Obedience to it; 
and being a Debt, thought himſelt tufficiently autho- 
riz'd to pay it out of the ſaid Sum of 500,000 /. 
raiſ-d for the Payment of her Majeſty's Debts. He 
acknowledges alſo, that the ſaid Gzalzter coming in- 


to Eulaud with Letters of Credence from the French 


King, her Majeſty was pleaſed to direct a Preſent to 
be made him, as was uſual to publick Miniſters ; 
and ſhe was the rather induced to it, becauſe the 
faid Grralzrer had been inſtrumental with the French 
King in obtaining the Relcaſe of the poor Protel- 
tants who had ſuffered on Board the Gallies on 
Account of Religion: And her Majeſty did ſign a 
Warrant directing the Payment of 1900 . to Daniel 
Arthur, in this Article mentioned, to the Intent it 
might be paid to the ſaid Monficur Cuaitier, on the 
Account atoreſaid; and he velicves the Money was 
paid accordingly. l 

V. To the fifth additional Article he anſwers, 
that he believes a Perſon ſtiling bimſelf Lileſp, or 
Lawleſs, did, in 1712 ©! 1713. come into England 
with Letters of Credence to her Majeſty from the 
King of Hpain, to treat Hout carrying Briz:fþ Mer- 
chandizes to the Spaniſh Veſt Indies; and that be- 
fore his Return to Hain, her Majeſty order'd 10000. 
to de paid him out of the Moneys appropriated to the 


Civil Liſt, which the Earl in Obedience to ſuch Or- 


ders paid accordingly: But he believes that when 
the ſaid Lawleſs was admitted to the Queen's Pre- 


{ence, he was generally thought to be a natural Sa- 


niard, and from the Advantages of the Licenſes he 
brought for carrying the Britiſßh Merchandizes to the 


Weſt Indies, he expected a much larger Preſent : | 
However, the Ear! denies that he was informed be- 


fore the Arrival of the ſaid Lawleſs, of his — 
| ither 
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hither ; or, after his Arrival, did ſee him, or know 
of his being here before he was introduced to her Ma- 
zeſty, it being uſual for publick Miniſters to be intro- 
duced by thoſe Servants to whoſe Office it belongs, 


without conſulting any other Miniſter of State therein; 


andit appeared when this Matter was before the Houſe 
of Peers, that the noble Lord who introduc'd the faid 


Lawleſs to the Queen, did not then know he was 


not a Native of Spain ; and it was a long Time at- 
ter he was introduc'd, before the Earl knew he 
was not a natural Spaztard ; though after he had re- 


main'd a conſiderable Time in England, the Ear! 


was inform'd he was a Native of Ireland, and de- 
parted out of that Kingdom in his Youth, and had 
ſince been in the Spaniſh Service; but did not know 
the ſaid Lawleſs had been guilty of High T reaſon, 
or ſerved in Arms againſt the Crown: And the ſaid 
Earl denies that he adviſed her Majeſty to ſign a War- 
rant for Payment of the faid 1000 J. to Daniel Ar- 
thar, that was intended for the ſaid Lawleſs, or gave 
any Directions for the Payment thereof contrary to 
her Majeſty's Intentions. And the Earl admits that 
ſome other Sums of Money, amounting in the whole 
to 915 J. were paid in Satisfaction of Moneys ad- 
vanced to the ſaid Lawleſs, in part of what was agreed 
to be advanced to his Catholick Majeſty on the A, 
ſiento Company ; but denies that he directed the Pay- 
ment of any other Money, whatſoever, out of the 
Treaſury to the ſaid Lawleſs, or knew of any, ex- 
cept the 1000 J. above ſpecified; that he never ad- 
viſed the introducing, or treating with the ſaid Lau- 
leſs, under the feigned Name of Don Carlo Moro; 
or that he ſhould be received at all as a publick Mi- 
niſter here: He denies that he had the leaſt Know- 
ledge that the ſaid Lawleſs had ever been Miniſter or 
Agent for the Pretender at Madrid; or had the leaſt 
Suſpicion that he was ſent into England to promote 
the Intereſt of the Pretender; nor was he conſciuns 


he had done any Thing to expoſe the Perſon of her 


facred Majeſty, countenance any Emiſſary of the 
Pretender, or encourage his Adherents to the Dan- 
ger of the Proteſtant Succeſſion in the Houle of Ha- 
over; but is perſuaded his Conduct is ſo well known 
in that reſpe&, as to need no further Juſtification ; but 
if it ſhould, he is able to produce ſuch Proofs of it, 
as are the beſt Authority in the World for his Vin- 
dication, ES VI. ln 
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VI. In Anſwer to the ſixth Article he faith, he 


| hath been informed that Inſtructions in Writing 


were given to Milford Crow Eſq; about the 7th of 
March, 1705. reciting, That her Majeſty having been 


inform'd that the People of Catalonia were inclined 


to caſt off the French Yoke, and return to the Obe- 


- dience of the Houte of Axſiria, and that her Ma- 


jeſty deſiring to improve thut Diſpolition in them, 
inade choice of the taid Mr. Crow to treat With 'the 
Catalans (or any other People of Spain) on that 
Subject; and that he was impower'd to give them 
Aſſurances of her Majeſty's utmoſt Endeavours, to 


procure the Eſtabliſhment of ſuch Rights and Im- 


munities as they formerly enjoy d under the Houſe 


of Auſtria; and that Inſtructions were alſo given to 


the Earl of Peterborough and Sir Cloudſley Shovel, 
and a Manifeſto publiſh'd to the Effect in the ſaid 
Article ſet forth, but not by the Earl's Advice or 


Privity: And he believes it may be true, that Part 


of the Nobility, Clergy, and Inhabitants of Ca- 
talouta and Majorca, did afterwards acknow- 
ledge King Charles for their Sovereign, and join 
their Arms with her Majeſty and her Allies againſt 
the preſent King of Spaiz; but what Motives in- 
duc'd them thercto, he doth not know: He acknow- 
ledges alſo, that for ſome Time the Arms of the 
Allies in Spain were attended with great Suc— 
ceſs, in which the Bravery of the Catalans appear d, 
and the Confederatcs twice enter d the Capital City 


of the Kingdom; by which ſignal Conquelts, and 
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the great Supplies that had been granted by the Par- 
liament of England for their Aſſiſtance, that People 
were under the higheit Obligations of Gratitude to 
her Viajcity ; but the Advantages of thoſe Succeſſes 
being loſt, her Majeſty tound the Burthen of that 
War very heavy on her Subje&.s, the Conquelt of 


Spain for the preſent Empercr impracticable, and | 


atter the Acceſſion of the Empirc, and Deſcent of 
the hereditary Countries to him, eſteem'd inconſiſ- 
tent with the Intereſt of many of the Allies; and 
therefore thought it neceſſary for the Good of her 
People, and the J ranquility of Europe, to enter in- 
to Negotiations for « general Peace : But he denies 
he ever confpir'd to ſubject the Spaniſi Monarchy to 
the Houſe of Bourbon, or the Deſtruction of the 
Catalans, or advis'd that the Lord Lexington ſhould 

acknow- 
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acknowledge the Duke of Anjou King of Spain, 
before any Negotiation of Peace was ſet on Foot in 
Form of Law. On the contrary it will appear, that 
her Majeſty uſed her beſt Endeavours for obtaining 
the Liberties of the Catalans; and that the Lord Lex- 
ingtou was directed to inſiſt thereon peremptorily and 
abſolutely; nor were any Orders ever ſent him to 
recede from that Demand; nor did he deſiſt from 
making the utmoſt Efforts for obtaining them. And 
if from any Meaſures of the Catalaut, or of his 
Imperial Majeſty, or from any other Cauſe, her Ma- 
jeſty's Endeavours had not their full Effect, he con- 
ceives it could not be imputed to any Neglect in her 
Majeſty, or Want of Duty in the Earl. He believes 
the Emperor did enter into a Convention for the 
Evacuation of Catalonia; and that her Majeſty was 
prevail'd on, out of her Affection to the Emperor, 
to become one of the Guarantees thereof; but de- 
nies his Imperial Majeſty was neceſſitated by any 
Practices of the Earl to make ſuch Convention, and 
knows not why his Imperial Majeſty, whom it moſt 
concern'd, omitted in that Convention to make ex- 
preſs and poſitive Stipulations for the Liberties of 
the Catalaus. If it proceeded from any Dependance 
on her Majeſty to interpoſe in their Behalf, he is 
confident her Majeſty's beſt Offices were employ'd; 
and repeated Inſtances were made by her Miniſters, 
in the moſt pathetick Manner, to obtain for them 
the Privileges they deſir'd ; and that her Majeſty ac- 
tually did obtain for them a perpetual Amneſty and 
Oblivion of all that was done in the late War, the 
full Poſſeſſion of all their Eſtates and Honours, and 
a farther Grant of all the Privileges, which the In- 
habitants of both Caſtiles (who of all the Spaniards 
are molt favour'd by the Crown) enjoy d, or might 
enjoy, whereby the Catalans, if they obtain'd not 
all the antient Privileges they pretended to receive, 


had, however, in lieu of them, the Advantage of 


trading dire&ly to the Weſt Indies, and other Privi- 
ledges, to which they were not before entitled. And 
tis probable the Queen had obtain'd for them the an- 
tient Priviledges and Liberties in the largeſt Extent, if 
they had waited the Event of her Interpoſitions in their 
Favour, and not determined to carry on the War by 
themſelves againſt King Philip after the Emperor 
had ſign'd the Convention for evacuating their Coun- 

| try, 


319 


320 


Proceedings againſt RohRRT 


try; which incens'd the King of Spain to the laſt 
Degree, and was look'd upon by him as the moſt 
obſtinate Rebellion: He believes her Majeſty might 
think herſelf oblig'd, by being Guarrantee to the ſaid 
Convention, to ſend Sir James Wiſhart into the 
Mediterranean with a Squadron of Men of War; 


but knows not what Orders or Inſtructions were 


_ him; and the Earl conceives he cannot in Ju- 
ice be charg'd with any Conſequences from the 


Catalans Refuſal to comply with the King of Hain 


The Concluſion 


of the Earl's An- 


iwer. 
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upon the Terms her Majeſty had obtain'd for them. 
And he ſays, he is not guilty of all or any of the 
Matters contain'd in the 1aid Articles, in Manner 
and Form as they are therein charg'd againſt him; 
and hopes their Lordſhips will impute any Defects 
there may be in his Anſwer to the ill State of 
Health he has long labour'd under, and be induc'd 
to make all further due Allowances in his Favour, 
trom the following Conſiderations. | 
Moſt of the Articles relate to the Negotiations 
of Peace concluded at Uzrechrs, and he muſt be un- 
der great Difficulties in giving a particular Account 
of ſuch a Variety of Facts as are contain'd therein: 
That ſeveral of theſe Facts concern Tranſactions 
with Foreign Miniſters, who cannot be produc'd as 
Witneſſes tor him: That where the Intereſts of ſe- 
veral Parties ſeparate from, and perhaps coutrary 
to each other, are to be adjuſted, great Secrecy and 
Addreſs are requir'd; and in Treaties between Ene- 
mies, ſuch Terms arc often propos'd and Argu- 
ments us'd, as carry a different Appearance from the 
real Intentions of thoſe that treat; ſo that it muſt 
be very difficult to ſet every Thing in a true Light 
that paſs'd at thoſe Negotiations, eſpecially fince 
the Account of thoſe Tranſactions, and the Rea- 
ſons on which they are founded, cannot be clear'd 
but by inſpecting the entire Series of Letters and 


Papers which paſs'd during the Continuance of 


them, 


thoſe Tranſactions, which are in the Poſſeſſion of 
the Houſe of Commons, nor could he be indulg'd 
with Copics of thoſe Papers when he apply'd for 

That the Houſe of Commons, by being poſſeſs'd 
of thoſe Papers, have a fuller View of all the ſe- 
cret Steps of that Negotiation, than was ever im- 


parted to a Houſe of Parliament, and all poſſible 
| Advantage 
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Advantage in forming the Charge againſt him; 
whereas the Earl, wanting the Aſſiſtance of thoſe 
Papers, is under inconccivable Diſadvantages in 
mak ing his Defence, and hopes their Lordſhips will 
not expect any ſuch Proofs of his Innocence as 
can only be drawn from a Peruſal of them. 

He ſubmits it alſo, whether in a Negociation, 
where the Advice of all thoſe in high I ruſt about 
her Majeſty was requir'd and taken, he can with 
any Colour of Equity be made anſwerable for advi- 
ſing and conducting the whole. 

He obſerves further, That every Thing with 
which he is charg'd was done in the Reign of a 
Princeſs now deceas'd, who having a perfect Know- 
ledge of the State of Affairs at that Time, cou'd 
have been the only competent Judge whether ſhe 
was fraudulently dealt with, lead into il! Meaſures 
which ſhe did not direct or approve, or made an 
Inſtrument of ſacrificing her Kingdoms to the 
Enemy. It was with great Grief he obſerv'd ſuch 
Things ſuggeſted, as ſeem'd to reflect on the Cha- 
racter of that excellent Queen; but he aſſures their 
Lordſhips, that every Thing relating to the Peace 
was communicated to her late Majeſty, and ma- 
turely conſidered by her before any Thing was de- 


termin'd thereupon; nor was any Step taken but in 


Purſuance of ſuch Determination. 
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He ſaid, That the Queen had nothing more at He juſtifies the 
Heart than to procure her People the Bleſſing of ate Ween's 


Peace; and when ſhe had obtain'd it, ſhe had this 
Satisfaction, that ſhe had taken the moſt proper 
Meaſures to juſtify her Conduct both to her Allies 


and her own Subjects: That upon a Review of her 


Actions it wou'd appear, and had in Part appear'd 
by this Anſwer, that as her Majeſty enter'd fur- 
ther into the War than ſhe was oblig'd by any Trea- 
tics in being at her Acceſſion, ſo ſhe contributed 
more Men and Money towards the carrying it on 
Hterwards, than ſhe was engaged to provide by any 
lubſequent Treaties: That her earneſt Deſires of 
Peace being twice fruſtrated, when ſuch Conditions 
might have been obtain'd as wou'd have anſwer'd 
al the Ends for which the War was deciar'd, and 
our Succeſſes and Victories produc'd only an an- 
nua] Increaſe of the Charge to England, without 
any further Aſſiſtance from the Allies, and theſe 

Vor. VIII. Y | Kingdoms 


onduct. 
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Kingdoms were exhauſted to ſuch a Degree, (not- 
withſtanding the great Advantages obtain'd by her 
Arms,) that ſhe was not able to continue the War 
upon the Foot it then ſtood a Year longer; and 
her Allies retus'd. to continue it upon thoſe equal 
Conditions they were oblig'd to by their J reaties; 
ſhe was conſtrain'd, in Compaſſion to her People, 
to hearken to the Overtures of Peace made her by 
France, without relying longer on the vain Hopes 
of gaining more advantageous Terms, by protract- 
ing the War a Year longer. She had carry'd it on 
ſome Time under that Proſpect, - without reaping 
the Benefits propos'd, and thereby, perhaps, rais'd 
the Glory of her Arms; but ſhe cou'd not think 
this a ſufficient Recompence for the increating Mi- 
ſeries of her People; and therefore reſolv'd to lay 
hold of the Opportunity that was offer'd her, of 
cnding the War by a Sate and Honourable Peace; 
and thoſe who were then employ'd in her Majeſty's 
Councils, thought themſelves oblig'd to ſecond her 
good Intentions. | | | 

It was the Saying of the Duke of Parma, as great 


a General as the laſt Age produc'd, when Trance 


was diſtracted with Civil Wars, and in a much 
lower Condition than the was at che Concluſion of 
the laſt Peace, at a Lime when Hain was at the 
Height of its Glory, and the Duke at the Head of 


vol. vi. p. 145. a Spaniſh Army, ſupporting one of the contending 


Parties, That if France was to be wor only by reducing 
its Towns, the World would be ſooner at an End than 
ſuch a li ar. The Queen ſeem'd at that Juncture 
with better Reaſon to frame the like Judgment; and 
it was a great Inſtance of her Wiſdom to think of 
ſecuring a Peace, while ſhe appear'd able to carry 
on the War, and before the exhauſted Condition of 
her Kingdom, and the Impoſſibility 07 maintaining 
ſo diſproportion'd an Expence, was diſcover'd by 
her Enemies. And the Queen enter'd upon the Ne- 
gociation with Circumitances of great Honour to 
herſelf, Frauce applying to her firſt, and previouſly 


owning her Title, and acknowledging the Proteſtant 


Succeſſion; two principal Grounds on which the 
laſt Declaration of War was built. EC 
And as by the Terms of this Peace all reaſona— 


ble Satisfaction and Security, due to the Allies by 


Treaty, were obtain'd for them, ſo larger Advan- 
tages 
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tages were procur'd to Britaiu in particular, than 
ever had been demanded before in any Treaty be- 
tween this and any other Foreign State; the King- 


doms of France and Spain were effectually ſeparated, 


the Ballance of Power upon a better Foot than it 
had been for an hundred Years paſs'd, the Pro- 
teſtaut Succeſſion ſecured, and our I rade and Ma- 
nufactures in a flouriſhing Condition. 


And as the Terms of Peace were advantageous 


to Great Britain, it was approved by both Houles 
of Parliament; ſolemn Thanks were render'd to 
God for it here and in the United Provinces; and 
her Majeſty receiv'd on this Occaſion the hearty 
Congratulations of her People from all Parts of her 
Dominions. | 

This being a true Repreſentation of the Cale, the 
Earl does not ſee how he, or any others in her Ma- 
jeſty's Service, can juſtly be charged with betraying 
the Intereſts of their Country, or the Allies, by ne- 
gociating that Peace ſo acceptable and advantageous 
to theſe Kingdoms; and it the Peace ittelf be not 
condemn'd, and it be not charg'd as a Crime that 
he advis'd her Majeſty to conclude that Peace, he 
conceives it an extraordinary Hardſhip that rough 
Draughts and Eſſays towards a Peace, leading to 
an End that was juſt and profitable, ſhou'd be 
brought to form ſo many diſtinct Heads of Accu- 


lation againſt him: For ſuppoſe any improper Steps 


had been taken, which he does not admit, yet if 
Things were at laſt conducted to a right Iſſue, and 
ended in an Honourable and Advantageous Peace, 
there can be no juſt Ground to find fault with the 
Meaſures us'd to compaſs it, becauſe they ſeem'd 
before the Accompliſhment to have a different Fen- 
dency, eſpecially if it were confider'd, that ſcarce 
any Peace had been made by a Contederacy, where 
ls Reaſon had been given to complain among the 
leveral Parties: And therefore he hop'd that no Steps 
taken for obtaining a Peace, approv'd by former 
Parliaments, wou'd be accounted criminal by any 
ſucceeding Parliament, unleſs it appear'd that thoſe 


Steps were taken contrary to the Queen's Orders, ot 


upon corrupt Views of private Advantage. 
And as a farther Proof that the Queen's Miniſters 

acted with upright Intentions, and were not Son- 

ſcious of any Failure in their Duty, the Earl obterves 
| JA they 
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they never attempted to cover their Actions from 
publick Cenſure by any Pardon or Indemnity. 

He obſerves further, That in the Articles which 
regard the Negotiations of Peace, the Charge is not 
founded on the Breach of the Laws of England, 
but chiefly on the ſuppoſed Infraction of certain I'rea- 
ties with foreign Princes and States; and he con- 
ceives that ſuch Infractions being eognizable by the 


Laws of Nations only, and not by thoſe of the 


Realm, are not wont to be examin'd here at Home, and 


_ proſecuted as criminal, but upon the Complaint: of 


the Prince or State pretending to be injured; but he 
docs not find any fuch Complaints have been made 
tince the Peace by any of the Powers concerned. 
He ſubmits it to their Lordſhips, whether the Em- 
peror having had al: reaſonable Satisfaction made 
him for his Pretenfions to the Span Monarchy, 
according to the Terms. of the Grand Alliance, 
could have any jult Reaſon to complain of the 
Qucen's Miniſters, or thoſe of her Allies, for con- 
cluding a Peace without inſiſting on his Account on 
impoſſible Conditions, eſpecially when no Offers 
were made to reimburſe her Majeſty any Part of 


_ thoſe vaſt Sums ſhe had already expended in Support 


of his Pretenſions; whillt he fail'd of ſupplying his 
Quota almoſt in every Part of the War, notwith- 
ſtanding the great Acquititions that had been made 
for him. But if the Emperor. or any other of the 
Allies, had any juſt Ground of Complaint, ſtill he 
inſiſts it ought to have been ſignified ro the Queen; 


who, it ſhe had found any of her Servants blameable, 
might have puniſhed them as their Offences deſerved: 


But nothing of this kind appearing, he ſubmits it, 
whether the Silence of thoſe Powers doth not carry 
in it a ſtrong Preſumption, eicher that they had no 
real Ground of Complaint, or did not look upon 
the Queen's Miniſters to be blameable on that Ac- 
count: And therefore begs Leave to expreſs his Con- 
cern, that he ſhould be charged as a Criminal by the 
Laws for ſuppoſed Breaches of Treaties with Fo— 
reign States, which never were complained of by 
thoſe States themſelves during the Lite of her Ma- 
(city, | 
He obſerves alſo, That wherever he is charged with 
carrying on a private Negotiation, it is with regard 
only to the States General, though all the other 5 
= lies 


” gw — m4 Ring OT 94 T4} a 


Ad fed OY Low 


—_— 


Earl of OxroxD. . 3 Geo. I. 1717. 


lies had alike Right to a Communication of Councils, 
and her Majeſty was under no Obligation to act more 
in Concert with them than with any other. 

He allows it to be reaſonable, indeed, that the 
Queen ſhould act in a cloſer Conjunction with Hol- 
laad, than with the other Allies; becauſe next to 
Britain, ſhe bore the greateſt Share in the Charge of 
the War: But then it muſt be allow'd that the 
States being more intereſted in the Succeſs of the 
War than Exgland, it was reaſonable the Queen 
ſhould take Care of the Intereſt of her Kingdoms 
ſome other Way. And fince the Advantages the 
demanded from the Enemy were ſuch as ſhe might 
obtain without any Prejudice to the States, it was as 
lawtul for her to negotiate this Matter without com- 
municating it originally to them, as it was for her 
and the States to concert their mutual Intereſts ro- 
gether without the Participation of the other Allies ; 
which being done without a Detign to defeat the 
main Ends of the Alliance, was never complained 
of by any of the Confederates. 

And the States were ſo far from proteſting againſt 
her Majeſty's Conduct, in concerting previouſly with 
France the particular Intereſt of her own Kingdoms, 
that they offered ſeveral Times to lead the Way in 
the moſt difficult Part of the I reaty, if they might 
have had a Share in the Aſſiento Contract, and the 


Trade to the Spaniſh Weſt Indies. 
The Earl concludes with Proteſtations of his In- vol. vi. p. 147+ 


nocence: He ſays, that in all Affairs of State he had 
the Honour to be employed by her late Majeſty, he ever 
acted according to the beſt of his Judgment, with ſin- 


cere Intentions to ſerve the Publick, and without 
any View to his own private Advantage: That he ne- 


ver ſought or defired any of the great Employments 
he held, but came into them by her Majelty's ſpecial 
Command, and had ſerved her with the utmoſt Zeal 
and Faithfulneſs; and as he continued in thoſe Sta- 
tions many Years, it was with Wonder and Pleaſure 
he obſerved her Majeſty's whole Thoughts and 
Time divided between her Duty to God and her 
Love to her People, whoſe Proſperity ſhe preferred 
to her own Eaſe, and often hazarded her Health and 
Life to procure it: That he found it the moſt effectual 
Way to recommend himſelf to her good Opinion, 
to act upon the ſame * of Juſtice and Love 
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ta his Country that ſhe did; and as ſhe abhorred the 
Thoughts of every I hing that might be burthenſome 
or injurious to her People, ſo ſhe expreſſed herſelf 
with the greateſt Satisfaction and Delight, when ſhe 


reflected on the Advantages the had obtained for her 
own Subjects, and the Quiet and Repole ſhe had 


gained for Eurobe by that honourable Peace; for 


which as the pretent Age blciled her, future Gene- 
rations would adore her Memory. 


To the Earl's Anſwer the Commons reply'd, 


HAT it was with Aſtoniſhment they obſerved, 
that the Earl, inſtead of giving a pertinent Anſwer 

to the heavy Charge brought againſt him, had pretum'd 
to deny his advitingand being concern'd in auy Matters 
of Srate charged on him in the Articles, though con- 
telicd to be done at a | ime when he was notortoutly 


Prime Minitter ; and had added a malicious Libel, 


Var} Lower, 
Lord High Stew- 
ard's Speech to 
e Ear. 


laying the whole Blame upon the late Queen, whom 
he had impoſed upon, intending thereby to reflect 
on the Honour and juſtice of the Houte of Com— 
mons, and calt an Odium on their Proceedings, as 
tending, to aſperſe her Majeſtys Memory: But if it 
was poſſible to add to the Load of Guilt he lay un- 
der, this bale Attempt to defame his Royal Mittrets 
muſt bring ſuch a Weight of Infamy upon him, as 
might juttly provoke the Commons to demand im- 
mediate Juſtice, were they not ſenſible that the I rea- 
{ons and other Crimes he ſtood impeached of, and 
the Necellity of bringing him to ſpeedy and exem- 
plary Juſtice, required that all Occaſions of Delay 
hould be avoided : And not doubting that the Lords 
would in due 1 ime vindicate the Honour of the late 
Queen, and of the Commons, they did aver their 
Charge againſt the ſaid Earl to be true; and that he 
Was guilty Of all and fingular the ſaid Articles iu ſuch 


Manner as he ſtood impeached, and were ready to 


prove their Charge againſt him. 


After the reading of the Articles, Anſwer, and 
Reply, the Lord High Steward addreſſed himſelf to 
the Earl of Oxford, the Priſoner at the Bar. He 
faid, | 
IE was uſual to ſay ſomething to Perſons in his 


Lordihip's Condition, partly to exhort them to a 
Vo reaſon · 
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C r1caſonable Confidence in the Honour and Juſtice of 
C their Judges, their Peers, and partly by Way of Di- 
f rection to aſſiſt them in their Conduct in the Courſe 
- of the Trial ; but conſidering the great Offices his 
r Lordſhip had born in the State, and his long Expe- 
d rience in Parliamentary Proceedings, it Was unne- 
r ceſlaty to ſay any I hing to him on that Subject. 
;- He proceeded, therefore, barely to acquaint him 
with the Orders of the Houle of Lords, in relation 
to the I ryal. 
1. That his Lordſhip, and all other Perſons, muſt vol. vi. p. 148. 
daddreſs their Speeches to the Lords in general, and 
& not to any Lord in particular. | 
F 2. That his Lordſhip's Countel might be preſent, 
is nin order to be heard to any Point of Law that ſhould 
hb _ ariſe on either of the Articles for High Treaſon ; 
y and that he might make his full Defence by Coun- 
j eon the Articles for High Crimes and Mifdemea- 
5 nors, as well on Matters of Fact as of Law. 
6 3. That his Witnetles were to be examined upon i 
" Cath, as well to the Articles of High Treaſon, as i 
1 thoſe for High Crimes and Mliſdemeanors. 1 
5 Then the Lord High Steward leaving his Chair, L 
6 and going down to the Table for the Advantage of i 
* Hearing what was ſaid at the Bar, he directed the | 
n. Commons to proceed. | | 
e Mr. Hampden, one of the Managers, being ap- ; 
pointed to open the Articles, ſaid, i 
4 HE Commons of Great Britain, ont of indiſ- Mr. Hampden, 2 
te penſible Duty to their Country, and Zeal for 1 opens 
_ the Preſervation of the Liberties of Europe, had — 
* brought to their Lordſhips Bar Robert Earl of Ox- 
ch ford, late High Treaturer, and a Privy Counſellor 
to of this Kingdom, charged with the higheſt Crimes 
and Miſdemeanors againſt the Perſon, Crown, and 
Dignity of his Sovereign, the Peace and Interelt of 
ad the Kingdom, and with the Breach of the ſeveral 
to Truſts repoſd in him. lere he gave a ſhore Ab- 
Je ſtrat of the ſeveral Articles already recited, and then 
goes en.] Thus your Lordſhips have a View of the vol. yi, Pe 149. 
; Guilt in which the Lreaſons and other Crimes com- | 
11S mitted by the Priſoner have involved him : 1 hey had 
) 4 ſeen him abuſing and betraying the Honour of his 
oy : Y 4 Roya 
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Royal Miſtreſs, into whoſe Favour he had inſinua— 
ted himſelf, for the molt deſtructive and wicked Pur- 
poſes ; they had found him dividing and weakening 
the Allies, betraying their Counſels, traiterouſly g1- 
ving up their Fortretles, their molt flouriſhing and 
wealthy Countries to the Common Enemy in Time 
of open War, and contriving and effecting the Dil: 
ſolution of the molt glorious Contederacy that was 
ever formed in Detence of the Proteſtant Intereſt, 
and the Liberties of Europe; they had found him at- 
tempting to deprive theſe Kingdoms of the molt auſ- 
picious Government of his preſent Majeſty, the grea- 
teſt and beſt of Princes, and to defeat us of our hap- 
py Proſpect of laſting Felicities in a long Succeſſion 
of Proteſtant Princes in the Royal Line; on the Con. 
tiuuance of which Succeſſion, next under God, all 
that was dear and valuable to us depended. 

The Commons did juſtly reſent and deteſt the 
Reproach brought upon the Faith and Honour of 


the Nation by that great Evil Mligiſter at their Bar; 


Sir fe Jes ll. 


but pronuſed themſelves their Lordſhips would cver 
be a I'crror to ali Evil Minitters, how great ſoever, 
and not fail to do Juſtice to their injuted Country 
upon all perfidious Counſellors, who lay in wait to 
deſtroy their Religion, Laws, and Liberties. 


Sir Foſep< Fekyll, another of the Managers, begin- 
ning to open that Part of the Charge contained in 
the firſt Article, the Lord Harcourt: moved to ad- 
journ to che Chamber of Parliament; and the Lords 
adjourned accordingly ; and the tollowing Queſtion 


Was put, vg. 


The Lords ad- 
journ to their 
Houle, 


Sir William 
Thompſon, a Na. 
vage for the 
Com niens. 


That the Commons be not admitted to proceed, in ur- 


der to make good the Articles againſt Robert Earl of 
Oxford and Ear! Mortimer for High Crimes and 


M ifuemeanors, till udgment be firſt given on the Ar- 
ticles of High Treaſon. . 
Which being reſolv'd in the Affirmative, the Lords 
returned to Meſtminſter-Hlall; and the Lord High 
Steward acquainted the Managers for the Commons 
with the ſaid Reſolution. 

Sir Milliam Thomfſon thereupon aid, 


T HA T they conceived it to be their undoubted 
Right to proceed in their own Method ; and 
that this Reſolution might be of ſuch fatal Conſe- 

quence 
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quence to the Rights and Priviledges of the Com- 
mons, that they could proceed no further without 
reſorting to the Houle for their Direction. 


l herenpon the Lords adjourned to the Chamber of 
Parliament, and the Lord the Priſoner was re- 
manded to the Tower, and ordered to be brought to 

| the Bar again the next Morning. |}. 


Tueſday, Jane 25. 1717. 


The Lords being met in the Chamber of Parlia- 
ment, a Mellage was ſent to the Commons to ac- 


1 quaint them, that their Lordſhips were about to go 

N to Meſtminſter- Hall, to proceed farther on the Trial 

of the Earl; but the Commons ſending them a Meſ- 
ſage, that they deſired Time to ſearch Precedents, 

+ the Lords agreed not to proceed in the ſaid Trial 

f till the Thurſday following. 

, 

r Thurſday, Fane 27. 1717. 

y The Houſe of Lords being met, received a Meſ- I commons 

0 ſage from the Commons, defiring a Conference. fende with the 
Whereupon a Conference was appointed immediate- Lords, which is 
ly in the Painted Chamber, and Managers named agteed co. 

1- by the Lords. At this Conference the Managers for “ V. P. 158. 

n the Commons delivered a Paper to their Lordſhips 

* of the Tenour following, viz. 


1 i HE Commons having taken into their Conſide- 
ration your Lordſhips Reſolution, communi- 
cated to their Managers, relating to the Proceedings 


of on the Trial of Robert Earl of Oxford and Earl Mor- 
2 timer, and being deſirous, as far as in them lies, to 
7 maintain a good Correſpondence with your Lord- 
ſhips, have deſired this Conference, and have com- 
ds manded us to acquaint your Lordſhips, That they 
1 WF conceive it to be the undoubted Right of the Com- 
n$ mons to impeach a Peer either for High Treaſon, or 
tor High Crimes and Miſdemeanors, or, if they ſee 
Occaſion, to mix both the one and the other in the 
ſame Accuſation. 
ed The Impeachment preferred againſt Robert Earl 
nd of Oxford and Earl Mortimer is one' continued Ac- 
(e- cuſation, conſiſting of High Crimes and Miſdemea- 
cc | | nors ; 
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nors, and alſo of Charges of High Treaſon: The 
Facts on which the Articles preceeding thoſe of 
Hizh"T reaſon are grounded, are laid together in Or- 
der of I ime, and tollow one another ſucceſſively 
iim the Manner they were committed. 

As the Commons thought this the moſt natural 
Method for cxhibiting the ſeveral Articles againſt the 
laid Earl, they were ail of Opinion, that they ſhould 
procced in the Proof of thele ſeveral Facts after the 
ſame Method, ſince it. is manifeſt that in laying open 
the Courſe of fuch a wicked Adminiſtration, the 
preceeting Parts or it give Light to thoſe which fol- 
low ; and that the Proof ot ſeveral Articles of the 
High Crimes and Miſdemcanors would naturally 
cad to the Proof of thoſe of High Treaſon. 

Your Lordihips received theſe ſeveral Articles of 
Tmpeachment without making any Exception againſt 
the Form in which they were exhibited ; the ſaid 
Ear! made his Anſwer to them in the ſame Order, 
and has no where inſiſted to be tried in any other 
Method; fo that the Commons are ſurpriz'd to find 
2 Stop put to their Proſecution by an Objection 
which has never been ſtarted by the ſaid Earl, and 
which your Lordfſhips had given them 10 little Rea- 


| ton to expect. 


To this muſt be added, that as the Commons on- 
iy are Maſters of the Evidence; and as upon that 
Account they are bett able to determine in What 
Method to procced for the Advantage of the Froſe- 


cution, in the Event of which all the Commons of 


Great Britain are ſo highly concerned. 
Jo which they further add, That they ſee no Rea- 


ton but that your Lordſhips may as well invert the 


whole Order of the Articles, as preſcribe to the Com- 
mons, thoſe particular Articles on which they are firſt 
to proceed, which will neceſſarily produce ſucha Con- 
fuſion both in the Facts and Evidence, as is by no 
Means conſiſtent with that Clearneſs and Perſpicui- 
ty in which the Commons think this Affair ought to 
appear. 

The Commons upon examining Precedents, do 
nnd divers Precedents of Impeschments tor High 
Treaſon and other High Crimes and Miſdemeanors 
in the fame Accuſation; and do not find that the 
Lords ever objected to ſuch Proceeding, or ever 
gave Judgment upon any particular Article of aa 

| Impeachment 
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8 Impeachment, before the Commons had gone through 
f and concluded their Evidence upon all the Articles, 
b or ſo many of them as they thought fit; and the 
/ Commons are at a Loſs to conceive what Arguments 

or Precedents can be brought to ſupport the Reſo- 


1 lution of your Lordſhips, to give Judgment upon 
X * one Part of the lame Accuſation, reſerving the other 
] Part tor a ſubſequent Trial, as they are to know 
8 what your Lordſhips mean by admitting the Com- 
1 mons to proceed upon the Articles for High Crimes 
e and Miſdemeanors after the Judgment is given up- 
x on the Articles for High Treaſon, ſuppoſing the 
e Judgment proper for High I reaſon ſhould be given 
y againſt the ſaid Earl. | 
For thele Reaſons the Commons aſſert it as their The Commons 

f undoubted Right to proceed on the I rial of Rober: — — of 
ſt Earl of Oxford and Earl Mortimer, after the Method proceeding. 
4 in which their Managers were proceeding when in- 
r, terrupted by your Lordſhips Reſolution. 
7 Their Lordſhips, however, reſolv'd to inſiſt on 
n their former Reſolution, and order'd a Committee 
d to prepare Reaſons to be offer'd at a Conference in 
Maintenance of their ſaid Reſolution. 
* Friday, Fune 28. 1717. 
The Lords being met in their Houſe, the Reaſons vol. vi. p. 152. 
BY the Committee had drawn up for inſiſting on their 
af former Reſolution were read, and are as follow; 
i." 1 5 HEI R Lordſhips, in order to preſerve a good The Lord's Rea- 
he Correſpondence with the Houſe of Commons, 1935 or 
uy (which they ſhall always endeavour to do as far as lies in. 
if KF in their Power,) havedefiredthis Conference upon the 
be. Subject-Matter of the laſt Conference, and have direct- 
bo ed us to acquaint you, That their Lordſhips judge it 
ni. a Right inherent in every Court of Juſtice to order 
to and direct ſuch Methods of Proceedings as ſuch 

Courts ſhall think fit to be obſerved in all Cauſes de- 
do pending before them which can have no Influence 
gh to the Prejudice of Juſtice, and where ſuch Methods 
rs of Proceedings are not otherwiſe ſettled by any po- 
he fitive Rule. The Power of Judicature on all Im- 
_ peachments being a Right unqueſtionably inherent in 
40 their Lordſhips, and it not being determined by any 
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poſitive Rule, whether the Houſe of Commons may 
proceed to make good the ſeveral Articles exhibited 
for Mliſdemeanors, in ſuch Order as they ſhall think 
fit, before they proceed to make good the Articles 
exhibited for High Treaſon; and there being no Prece- 
dent, where the Commons upon Trial ofany ſuch Im- 
peachment attemptcd to proceed in the firſt Place 


to make good any of the Articles contain'd in ſuch 


Impeachment for High Crimes and Miſdemeanors, 
their Lordſhips contidering the Nature of the Im- 
peachment now depending betore them, and the 
Method wherein the Managers for the Houſe of 
Commons were beginning to proceed upon the Trial, 
to make good the firſt Article thereof, which is a 
Charge for High Crimes and Miſdemeanors only, 
and alſo conſidering the very different Methods of 
Proceedings on an Impcachment of a Peer tor High 
Treaſon, as well before, as upon the Trial thereof, 
and the Cirenmſtances attending ſuch a Trial, from 
the Proceedings on an Impeachment of a Peer for 
High Crimes and Mitdemeanors, and the known 
Circumſtances attending fuch a Trial, thought 
themſelves oblig'd to come to the Reſolution com- 
municated to the Commons on the 24th inſtant, as 
well for the doing Julitice in the Cale depending 
before them, as for the preventing a new Precedent 


to be made On tnis | rial ; in conlequence whereof, 


4 new and unjuſtifiable Form of Proceeding againſt 
a Peer, upon an Impeachment for High I reaſon 
and High Crimes might be introduc'd at his Trial 
upon thoſe Articles, in which he is charg'd for High 
Crimes and Miſdemeanors only, to the Prejudice of 
the Pecrage of Great Britain in all Time to come, 
viz. the trying a Peer on Articles for High Crimes 
and Miſdemeanors without the Bar, the detaining 
in Cuſtody a Peer ſo accus'd, and repeated Com- 
mitments of him to the Tower, during the Time of 
ſuch Trial, and ſubjecting a Peer to as ignominious 
Circumſtances on his Trial on Articles for Mifde- 
meanors, as if he were then on his Trial on Articles 
for High Treaſon; whereas a Peer on his I rial on 
Articles for Miſdemeanors only, ought not to be 
depriv'd of his Liberty, nor ſequeſter'd from Parlia- 

ent, aud is entitled to the Privilege of fitting with- 
in the Bar during the whole Time of his Trial. In 


all which Particulars the known Rule of Proceed- 
5 | ings 


10 ings in ſuch Caſes may be evaded, ſhould a Peer be 
nk brought to his I] rial on ſeveral Articles exhibited 
Jes againſt him on High Crimes and Miſdemeanors, 
ce. aud tor High Treaſon mix'd together, and the Com- 
"mi mons be admitted to proceed, in order to make good 
Les the Articles for High Crimes and Miſdemcanors, 
ach betore Judgment be given upon the Articles for 
Ire High Treaſon. Their Lordſhips have fully conſi— 
im. der d the Matters offer'd to them by the Houſe of 

the Commons at the laſt Conference, relating to the 

of Proceedings againſt Robert Earl of Oxford and Earl 
ial, Mortimer ; and their Lordſhips are fully ſatisfied, 
83 that the Reſolution they have taken and communi- 
nly, cated to the Commons on the 24th inſtant is juſt 
4 of and reaſonable; and that the Houſe of Commons 
ligh are not put under any real Inconvenience thereby, 
eo, in carrying on their preſent Proſecution. Their 
om Lordſhips have commanded us to let you know, 

for that they do inſiſt on their ſaid Reſolution, 222. 
wn | #{ hat the Commons be not admitted to proceed in They inſiſt, that 
wht order to make good the Articles againſt Robert Earl the Commons 
»n- of Oxford and Earl Mortimer for High Crimes and 2 1 
„as Miſdemeanors, till Judgment be firſt given upon the for High Crimes, 
ling Articles for High Treaſon. till the Earl is 
* ee u — 
cof, The ſaid Reaſons having been deliver'd to the ; 
int Managers for the Commons, at a Conference the 
\ſon fame Day, the Earl of Oxford was 'order'd to be 
"rial brought to his Trial in Weſtminſter-Hall again the 
ligh next-Day. | | 
e of | 
me, Saturday, June 29. 1717. 
mes | | | 
ning The Lords being met in their Houſe, receiv'd a vol. vi. p. 153. 
me Meſſage from the Commons, to deſire a free Confe- 
e of rence upon the Subject-Matter of the laſt Conte- 
ious rence. Whercupon the Lords reſolv'd, I hat the 
de- Subject-Matter of the laſt Conference, concerning 
cles a Point of Judicature, determin'd by their Lordſhips 
| on after the Trial began, their Lordſhips did not think 
5 be fit to give a free Conference on the Subject-Matter 
rlia- ot the laſt Conference; and ſent a Metlage to the 
vith- Commons, to acquaint them with this Reſolu— 

In tion. | 
eed- 


ings 
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Vol. vi. p. 154. 


Proceedings againſt RokERT 


Munday, July 1. 1717. 


The Lords being met in their Houſe, receiv'd a 
Meſlage from the Commons, deſiring a Conference 
on their Lordſhips laſt Meſſage; to which the 
Houſe agreed. And at this Conference the Mana- 
mers for the Commons deliver'd a Paper to their 

ordſhips of the following Tenor, v2. 


TH E Commons having taken into Conſideration 

your Lordſhips Meſſage, vg. That jour Lordſhips 
did not think fit to give a free Conference on the Sub- 
redt-Matter of the laſt Conference, as was deſir'd by 


the Commons; and they being {till deſirous, to the 


utmoſt of their Power, to preſerve a good Corre- 
ſpondence wich your Lordſhips, have asked this 
Conference, and have commanded us to acquaint 
your Lordſhips, That they are very much ſurpriz'd 
to find your Lordſhips deny a free Conterence, after 
your Lordſhips had already agreed to a Conference 
delir'd by the Commons on the ſaid Subject-Matter, 
and after your Lordſhips have on your Parts alſo 
deſir'd a Conference on the ſame Subject. 

That free Conferences are the molt antient and 
eſtabliſh'd Methods tor adjuſting the Differences 
that have at any Time ariſen between the two 
Houſes ; and, as the Commons conceive, 1s the 
only Method to preſerve a good Correſpondence 
between them on ſuch Occaſions, which at this 
Time is of the higheſt Importance, becauſe a Mit> 
underftanding on this Account, would tend to de- 


feat the Trial of the Impeachment of the Commons, 


That the Commons conceive clearly, that the 
Subject-Matter of the laſt Conference is not a Point 
of Judicature, but a Point relating only to the Pro- 
lecution of the Commons, it having ariſen before 
any Matter of Judgment had come before your 
Lordſhips on the Trial. | 

For which Reaſons the Commons conceive, that 
vour Lordſhips ought not to have denied them A 


free Conference upon the Subject-Matter of the 


laſt Conference, 


The Lords, notwithſtanding, perſiſted in their 
Reſolution ot denying 2 Conterence on that Matter, 
and communicated this Reſolution to the Managers 


of 
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of the Commons at another Conference; and the 
lame Day they ſent a Meſſage to the Commons, 
That they intended preſently to proceed further in 


the Trial of Robert Earl of Oxford in Meſtmiuſter- 
; [all. 

. The Lords afterwards coming down to Heſtimin- 
g ſter- Ilall, the Priſoner was brought to the Bar; and 
dhe Commons not being preſent, Proclamation was 


made, That whereas Nobert Eat! of Oxford and The Lords pro- 


— 


Mortimer ſtood impeach'd of High Treaſon, and ceed in the Tria! 


1 other High Crimes and Miſdemeanors, by the Houſe tie —_— > 
5 of Cone in the Name of themſelves and Pens W 
a all the Commons in Great Britain, all Pertons con- 
y cerned were to take notice that he now ſtood upon 
C his Trial, and they might then come forth in or- 
> der to make good their ſaid Charge. 
$ 
t [ [Tere the Lord Guilford moved to adjourn to the 
d Houſe above, and the Lords adiour n'd accordingly. ] 
I 
© Then the Houſe being reſum'd, it was propos'd, Vol. vi. p. 155. 
', That Robert Earl of Oxford and Earl Mortimer be 
0 acquitted of the Articles of Impeachment, exhihited 
agaiaſt him by the Houſe of Commons for High Trea- 
d ſon and other High Crimes and Miſdemeanors, and 
'S of all Things therein contained; and that the ſaid Im- 
0 peachment be diſmiſs d. And it was refolv'd, that 
e the Queſtion thus ſtated ſhou'd be the Queſtion put 
C in Weſt minſter-Hall. 
1 Then the Lords being return'd to the Hall, and 
6 Proclamation made for Silence as uſual, the Lord 
- High Steward put the Queſtion in the Words above 
I bpreſcrib'd; and addreſſing himſelf afterwards to the 
le youngeſt Baron he ſaid, My Lord, your Lordſhip has 
I beard the Queſtion ſtated, What ſays your Lordſhip? 
J- Is your Lordſhip Content, or not Content? To which 
re he anſwer'd CONTENT; and after him every Lord, 
ut when the Queſtion was put, anſwer'd CoxTENT, 
in their Order, without one diſlenting Voice. 

at L. II. Seward. My Lords, Robert Earl of Oæx- Vol. . p. 15%. 
2 brd and Earl Mortimer is acquitted of the High rue Bari i; ac- 
ne Treaſon and other High Crimes and Mifdemeanors, dubted. 

| Wherewith he ſtands charged, oy the unanimous 
. Vote of all your Lordſhips here preſent. 
In, Then 
rs 
of 
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[Then the Earl of Oxford being brought to the Bar, 
the Lord High Steward pronounc d the following 
Judgment. 


L. H. Steward. It is Conſider'd, Order'd, and 
Adjudg'd, by the Lords Spiritual and Temporal in 
Parliament Aſſembled, that Roberz Earl of Oxford 


and Earl Mortimer ſhail be, and is hereby acquitted 


of the Articles of Impeachment, exhibited againſt 
him by the Houſe of Commons, for High I reafon 
and other High Crimes and Miſdemeanors, and of 
al! Things therein contain'd ; and that the ſaid Im- 
peachment ſhall be, and is hereby diſmiſs'd. 

L. II. Steward. Lieutenant of the Tower of Lon- 
don, You are now to diſcharge your Priſoner. 


[ Then the Lord High Steward broke his Staff, and 
the Earl. was immediately diſcharged at the Bar, 
the Lords adjourning to their Houſe above. 


The Houſe of Commons afterwards addreſs'd his 


Majeſty to except the Earl of Oxford out of the 


Act of Grace that was paſſing this Seſſions, in 
which they were humour'd by the Court; but the 
Earl died in Peace in a good old Age, without any 
farther Proſecution. His Enemies had diſpoſſeſs'd 
him and his Friends of their Poſts in the Ad miniſtra- 
tion, by ſuch Suggeltions as we find in theſe Arti- 
cles, and eltablithed themſelves: After which, their 
Zeal for the Honour of the Nation and the Intereſt 
of Europe ſeem'd viſibly to decline; they enter'd 
into the ſtricteſt Friendſhip with that very Nation, 
they affected ſo much to dread but a very little be- 
fore; the French are become our very good Allies, 
and we are ready to refer our Differences with other 


Powers to their Umpirage. 


The 


Vr Piracy. 5 Geo. I. 1718. 


The TRIALS of Major STEDE Vol. vi. p. 156: 


BoNNET, and Thirty three others, 
at the Court of Vice= Admiralty, 
at Charles-Town 7 South Ca- 
rolina, for Piracy, the 3oth of 
October, &c. 5 Geo. I. 1718. 


HE Court conſiſted of Nicholas Trott Eſq; The Court or 
Judge of the Vice-Admiralty, and Chief Juſ= Vice Admiralty, 


tice of the Province of S Carolina, and George 
Logan Etq; Alexander Paris Eſq; Philip Dawes Eſq; 
George Chicken Elq; Benjamin de la Conſeiller Eſq; 
Kammel Dean Eſq; Edward Brailsford Gent. John 
Craft Gent. Captain Arthur Loan, and Captain John 
alſtiuſſan his Aſſociates; who being aſſembled on 
the 25th of October, and the King's Commiſſion to 
Nicholas Trott Eſq; Chief Juſtice, aud the Com- 
miſſion from the Lord Palatine, and the reſt of the 
Lords Proprictors, tor holding the Court of Admi- 
ralty Seſſions read, the Grand-Jury were call'd over, 


aud fworn; to whom the Chiet Juſtice gave a very 
long and learned Charge, at leaſt in the Opinion Vol. vi. p. r57; 
of his American Audience; but becauſe that Part 
* Ot it, wherein he enlarges on the Laws againſt Pi- 


racy, may not be altogether ſo inſtructive and en— 


| tertaining to the Eugliſh Reader as it might be to the 
| People of Carolina, I ſhall omit the Learned Part 
or the Charge, and take notice only of what is 
| Hiſtorical, and may conduce to let us into a State 
vr the Caſe. 

ie obſerves that the Inhabitants of that Province vol. vi. p. 159. 
had of late felt the great Miſchicts of Piracy; That the Chief Ju- 
an infamous Pirate had the Affurance to lie at the ſtices Charge to 
| Bar in ſight of Charlcs-Town, their Capital, where the Grand- Jury. 


he rifled ſeveral of their Ships, inward and outward 


bound, and then ſent in his inſolent Demands to 
| them for ſuch Things as he wanted, with Threats of 
murdering their People he had on Board him, if his 


Demands were not complied with; fo that he did 


in a Manner put the Province under Contribution; 


Vol. VIII. PA | and 
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and the Succeſs he met with, encouraged another of 
thoſe Sea-Wolyes to give them a Viſit, and take 
their Veflels as they went in and out of the Har- 
bour: That this had provoked the Government of 
Carolina to exert themſelves; and they had fitted out 
a Force under the Command of Colonel Rher:, 
who tought the Pirates, and brought them Priſoners 
to that Place, where they were now indicted for 
their many Depredations on the High Sea: But in 
the Engagement with theſe Enemies of Mankind, 
many of their People had loſt their Lives in diſcharge 
of their Duty to their King and Country, who fel] 
by the Hands of theſe inhuman Wretches ; which 
he hoped wou'd be one Inducement to them to find 
the Bill againſt the Priſoners. 
Two inait= The Grand Jury having found two ſeveral In- 


ments found dictments againſt the Priſoners, Part of them were 


_ the Fri brought to their Trials on the 3oth of Oober, 1718, 
| But Major Stede Bonnet having made his Eſcape 
out of Priſon, and not then retaken, his Crew were 


try'd without him; and he was aftewards try'd 


ſingly on the 10th of November following. 
vol. vi. p. 161. The firſt Indictment ſets forth, 


The firſt Indict- TH AT Edward Robinſon, Robert Tucker, Willian 
ment. 1 Scot, &c. on the 2d Day of Auguſt, in the 5th 
Year of King George, by Force and Arms, upon the 
High Sea, in a certain Place call'd Cape James, alias 
Cape Fulopen, about two Miles diſtant from the Shore, 
in the Latitude of 39, did piratically and feloniouſly 
ſet upon, board, break, and enter a certain Merchant 
Sloop, called the Francis, Peter Manwaring Com- 
mander, putting the ſaid Manwaring and others in Cor- 
poral Fear of their Lives; and then and there did pi- 
ratically and feloniouſly ſteal, take, and carry away 
the ſaid Sloop, and alſo twenty Hogſheads, three 
Tierces, and three Barrels of Rum, of the Value of 
263/. 6s. $4. current Money of the Iſland of Bar- 
_ baanes, twenty five Hogſheads of Moloſles, of the 
Value of 138. 13s. 8d. current Money of the 
Ifland of Aztegoa, three Barrels and three T ierces 
of Sugar, valued at 331. of like -current Money 
of Aute goa, two Pockets of Cotton, of the Value 
of ol. and about ſixty Weight of Indigo, Value 94 
one new Cable Value 50/. Sterling, nineteen r 
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or Spaniſh Piſtols, two half Moidores of Gold, fours 
teen French Crowns, one Pair of Silyer Buckles, 
Value 10s. and one Silver Watch Value 7. Sterling, 
the Goods and Chattels of certain Perſons, to the 


Turors unknown, being found in the atoreſaid 
Sloop, in the Cultody of the ſaid Peter Manwaring 
and others his Mariners, againſt the King's Peace, 
his Crown and Dignity, &c. 


The Attorney-General, in opening the Indict- 
ment, obſerv'd, 


HAT' the Priſoners were to be try'd on the Rieß. Ales Eſa; 
Statute of 28 Henry VIII. for Piracy, That Attorney General 


this was a Crime ſo odious and horrid in all its Cir- of Seuth Caroline 


cumſtances, that thoſe who had treated on that —— 


dubject ſeem'd to be at a Loſs for Words and Terms 
to ſtamp a ſufficient Ignominy upon it, ſome ſtiling 
them Sea- Wolves, others Beaſts of Prey and Ene- 
mies to Mankind, with whom no Faith was to be 
kept; and all this gave us but a faint Reſemblance 
of theſe Miſcreants; for Wild Beaſts only devour 
others to ſatisfy their Hunger, and were never ob- 
ſerv'd to prey upon their own Species; but Pirates 
prey'd upon all Mankind, thoſe of their own and 
other Nations without Diſtinction, Tzrks, Fews, or 
Chriſtians, were all alike to them; not were they 
content to take ſuch Things as they wanted from 
the defenceleſs Merchant, but often threw their 
Goods overboard, burnt their Ships, and tortur'd 
and maſſacred the Owners, making that their Paſ- 
time and Diverſion, which cou'd not be recited 
without the utmoſt Horror; and if a Stop was not 


firſt 


put to their Depredations, and their Trade better Vol. vi. p. 162. 


protected than it had been of late, not only Caro- 
lina, but all the Ezgliſþ Plantations in America 
would be totally ruin'd in a ſhort Time. 

That Jamaica was already ruin'd by Pirates, and 
other Parts had ſuffer'd grievouſly : He did not know 
what was doing in England; but he muſt ſay no 
effectual Care had been taken to ſuppreſs the Pirates; 
and if a true Repreſentation of theſe Matters were 
laid before his Majeſty, he cou'd not but hope they 
ſhou'd have ſome Redreſs. 


That the Spaniards, by breaking up the Bay of 
Campeachy, had put great, Numbers of profligate 
2 2 


People 


2 
_— 
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People upon a worle Courſe of Lite than they were 
engaged in before, and receiv'd more Damage by 


them now, than they had done from their cutting 


ot Logwood before, nine Parts in ten of theſe 
People had turn'd Hirates, and liv'd upon the Plun- 
der of their Merchants ever fince: This and the 
great Expectations trom the Wrecks on the Bahama 


Iflands, where tew had met with Succels, had great- 


ly increaſed the Number of Pirates of late Years, 

He had inſtanced in Jamaica, as a Place almoſt 
ruin a by Fipates; but what a ditinal Dilemma were 
they themſclves reduc'd to in May laſt, when Thatch 
the Pirate lay off their Harbour with a Ship of forty 
Guns, and an hundred and forty Men, as. well 
fitted out as any Fifth Rate in the Navy, with three 
or four Pirate Sloops under his Command; who 
having taken Mr. Samuel li ragg, one of the Coun- 
Ci] ot that Province, bound to London, and feverai 
Other Veſlels going in and out of the Harbour, 
_ them of 1500/7. in Gold and Pieces of 

ight, and afterwards ſent Azchards and two or 
three other Pirates into the Town, to demand 1 
Chelt ot Medicines of three or four hundred Pounds 
Value, threatning to behead Fragg and all the Pri- 
ſoners they had on Board, if it was deny'd them; and 
the Pirates walk'd in the publick Strects in the Face 


of the People, waiting tor the Governor's Aniwer; | 


who was oblig'd to comply with them, to fave the 
Lives of thoſe Gentlemen they had on Board: That 
ſome of the Pritoners at the Bar were then in Thatc/'s 
and Bonnet's Crews: That attewards Vaughan, auo- 
ther noted Pirate, lay off their Bar, ſending in ano— 
ther inſolent Meſlage, which rous'd their Courage; 
and though they had been reduc'd very low by the 
Calamities of the Indian War and heavy Taxes, 
they fitted out two Sloops; and tho' Haug han, having 
ſome Intimation of their Deſign, abandon'd their 
Coaſts, yet Colonel Rhett, who commanded in this 
Expe” gion, and the gallant Gentlemen who attenc- 
ed hiri, diſcover'd another Pirate at Cape Fear, 
which prov'd to be the Revenge, commanded by 
Major Bonnet; and after a ſmart Engagement, which 
laſted fix Hours, forc'd the Pirates to ſurrender ; but 
they had loſt ten or eleven of their Friends, who 
were kill'd on the Spot, and eighteen were wound- 


ed, of whom ſeyeral died after they came on . 
a 


+ - Hh THEY A CEOS IST 


aving 
their 
n this 
tend- 
Fear, 
ed by 
vhich 
r; but 
who 
5und- 
zhore: 


That 
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That this was one of thoſe very Sloops that lay off 


their Harbour in May laſt, when they took Mr, 
Wragg Priſonner, and ſent up their inſolent De- 


mands to the Governor: But Juſtice followed them 


cloſe at their Heels; for they were now brought to 
ſuffer in that Country they had ſo lately infulted. 
That Bonnet's Eſcape out of Priſon was a great 
Misfortune to them, as he might revenge himſelt on 
the Merchants of that Province; but he hoped that 
great Reward of ſeven hundred Pounds, Which the 


would have its Effect, and they ſhould ſoon ſee him 
apprehended. | 

He was ſorry to hear ſome Expreſſions drop from 
private Perſons in favour of the Pirates, eſpecially 
Bounet ; as, That he was a Gentleman, a Man of 
Honour, a Man of bortune, and one that had a liberal 
Education; tor theſe Accompliſhments were but ſo 
many Aggravations of his Crime: And how conld 
a Perſon be eſteem'd a Man of Honour, who had 
loſt all Senſe of Humanity, and was become an 
Enemy to Mankind, a Robber, a Pirate, who had 


given himſelf up to plunder and deſtroy his Fellow- | 


Creatures. 

He had an Account in his Hand of above twenty- 
eight Veſſels taken by him and 7 hatch ſince April 
laſt ; and how many before, no Body knew. His 
having an Eſtate aggravared his Offence, becauſe he 
was under no Temptation of taking up that wicked 
Courſe of Life: His Education was a farther Ag— 
gravation ; for this generally ſoftened Mens Man- 
ners, and corrected a ſavage brutiſh 'I emper : But 
when the Endowments of Nature, Education, or 
Fortune were perverted to vile Purpoſes, ſuch Per- 
fons generally became the worſt of Men, and moſt 
cangerous to the Commonwealth, as was evident 
from this Inſtance. _ 

That molt of the Priſoners were old Offenders, 
had ſerved under T7 hatch and Bonnet in taking the 
twenty-cight Veſlels above mentioned, and were 
with them when they lay off the Harbour in May 
laſt: Theſe were Part of the Men that ſent in that 
inlulting M. tic, and who killed and wounded fo 
many brave Meu in the obſtinate Detence they made 
apainſt Colonel Rhett; ſo that there was ſcarce any 
Room left for Pity or Compaſſion. 

2 [ ILna- 
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vol. vi. p · 164+ | 


The Evidence 
againſt the Pri- 
ſoners. 


[ Ignatius Pell, the Boatſwain of the Pirate, ſworn.] 


He depoſed, That he was Poatſwain of the Re- 
venge, Major Bonnet's Sloop; that he and all the 
Priſoners came with the Pirates, Thatch and Major 
Bonnet, from the Bay of Honduras to Providence, 
one of the Bahama Iſlands, except Robert Tucker, 
who came to them out of a Sloop belonging to Ber- 


madas ; that they took ſeveral Veſlels; after which 


they came and lay off the Bar of Charles-Town, 
where they took five Veſſels more; that from 
Charles-Town, they ſet ſail to Topſail-Inlet in North 
Carolina, where their Ship was run aſhore, and loſt 
by the Contrivance of Thatch; that after they had 
been there ſome Time, Captain T hatch came on 


board, and took away all their Arms, their beſt 


Hepwerth Coun- 
te] tor the King 


bound to 


vol. vi. P · 185. 


Hands, ald all their Proviſions, and the reſt of the 
Men were put on Shoar ; but that Major Bonnet 
ſent his Boat from the Reverge, and fetch'd them all 
on board him, | | 

Att. Gen. You ſay all were on Shoar, and all 


might have gone into the Country ? Pray what Re- 


* 


ſtraints were any of you under? = | 
Ian. Pell. None, when we left Top/ail-Inler. It 


was With a Deſign to go to Sz. Thomas's, to procure 
the Emperor's Commiſſion to go agaiuſt the Spa- 
miards ; but the firſt Sail we ſaw we gave Chace to, 
and came up with her. | 

i Mr. Jlepwortb. What did you take out of that 
Veſſel? | 


I7a, Pell. We took ſome Proviſions out of her, | 


After we had diſcharged her, we ſaw another which 
we chaſed, and took; aud after we had taken out 
ſome Provitions, we diſcharged her. Next Day we 


faw two Sloops bound to Bermudas, Which we | 


took ; and the Day after we gave Chace to another, 
— and came up with her, in which 
were ſome Negret. We left three Negroes on 
board, and two Whitemen, and ſent three Hands 
from the Revenge; but ſeeing two Sloops more, 
we ſtood after them: One of which turned Tail, we 
never ſaw her more : We came up with the other 
Sloop, out of which we took thirty Barrels of Beef, 
and ſome Butter and other Proviſions. 


Mr. 


e immun eine 


F her. |} 


vhich 
| Out 
y we 


h we | 


ther, 
y hich 
5 on 
lands 
more, 
, we 
Other 


Beef, 


Mr. 


Dr Piracy. 5 Geo. I. 1718. 


Mr. Hepworth, What did you return in the room 
of theſe Goods, | 

Ion. Pell. Some Moloſſes: And next Day we 
took a Ship, and a Scooner; which Major Bonnet 
took with him. 

_ Hepworth, Did you take no Plunder out of 
thoſe * 

Iza. Pell. The chief was Proviſions. Then we 
ſailed in Company, and the next Day we came to 
the Capes of Virginia; where we met with two Veſ⸗ 
ſels bound for Giaſcot in Scotland, out of which we 
took Proviſions and ſome Tobacco. Then we fail- 
ed to Cape James; and coming to an Anchor there, 
we ſaw a Sloop, which was Captain Manwaring's, 
and ſent our Dory, (Canoe,) with ſome Hands on 
board her; and, in a little Time after, they brought 
Captain Manwaring on board the Revenge. 

Att. Gen. Were all the Priſoners on board Man- 
waring's Sloop? or had they all their Arms ready 
when Manwaring was taken? 

In. Pell. I can't ſay they were all on board; 
but they had all their Arms ready. 

Chief Faſtice Trott. Did they all appear forward 
and active? Did none of them ſhew themſelves diſ- 
ſatisfied, or unwilling to act at that Time. 

Ign. Pell. One was as forward and Willing to 
att as another, for what I obſerved. 

Att. Gen. How long was Captain Manwaring 
Priſoner? and what became of the Goods? Did you 
ſhare them? 5 

In. Pell. Ves; we ſhared a little before we came 
to Cape Fear. 

Att. Gen. Did all the Priſoners receive their 
Shares? | 
Igu. Pell. Yes, Sir; I know nothing to the con- 
trary. | 


[Captain Thomas Read ſworn.] 


He depoſed that while he was Priſoner on board 
the Revenge Sloop, they ſaw another Sloop coming 
Into the Bay, where they lay at Anchor ; aud that 
Major Bonnet ſent off five Hands with the Dory, 
(or Canoe ;) and about an Hour after they came 
back again, and brought Captain Manwaring Priſo- 
ner with them: That the Major demanded Man- 

2 4 waring's 


343 


2» 


—— 
* 


—_ E N "4 2 * 


— 57 — —— x . 
-- E $5% 


206 . . Xe Trya! of Major Stede Bonnet, Sc. 


Vol. vi. p. 166. 


Waring 's Papers; and he gave them to him. He then 


asked trom whence he came, and what he had on 


board ? Manwaring anſwered, he came from Ante- 
goa, and was bound for Buſtou, and gave an Account 
what he had on board. The next Morning, they 
took ſeveral Hogſheads out of Manwaring's Sloop, 
and put them on board the Scooner ; and he heard 
Major Bouuct lay, there were twenty-one Hoyt 
heads, | | 

Chief Faſtice Trot. Do you know any Thing of 
their Sharing? Did they all take their Shares? 
Capt. Read. I won't ſay 1 ſaw every Man have 
his particular Share; but they were all together When 
they did ſhare. | 


Captain Peter Manwaring fworm.) 


He depoſed, That being at Anchor about Eight or 
Nine o' Clock in the Evening, he law a Canoe com- 
ing. and ordered his Man to hale them : He asked 
from whence they came, and what Sloops they were? 
They anſwered Captain Tomas Richards trom 
St. 7homas's, and Captain Read from Philadelphia; 
which they were glad to hear, and hoped all was 
we!l; but as foon as they came a board they clapp'd 
their Hands to their Cutlaſſes, aud he found they 
were taken; and ſaid, Gentlemen, I hope as you are 
Engliſhmen, you will be merciſul; for you ſee we have 
nothing to defend ourſelves, They ſaid they would 
be very civil; and the Deponent was ordered on 
board the Revexge. When he came there, Major 
Bonnet demanded his Papers. The next Morning 


Tucker the Priſoner, came to the Deponent, and 
9 5 


bid him tell what he had on board, or it wculd be 
worſe for him. He anſwered, He had Moluſſes, Su- 
gar, and Rut; and they took out the Moloſſes 
and Rum, and put on board the Scooner, 

Att, Gen, How did they behave theinſelves to 

ou? | 

: Capt. Manwaring. They were very civil: All 
brisk and merry; and had all Things plentitul, ma- 
king Punch, and drinking. 


[James Killing, Manwaring's Mare, ſworn. 


He depoſed, That on the 31ſt of Zzly, between Nine 
and Len in the Evening, they caine to an Anchor 
| near 


for Piracy. 5 Geo. I. 1719. 


near Cape Fames ; that about Half an Hour after, 
he ſaw a Canoe coming, and haled them, asking from 
whence they came; and they antwered, as above 

that he ordered the Mean to hand down a Rope to 
them, and as ſoon as they came on board they clap- 
ped their Hands to their Cutlaſſes, and he found 
they were taken; that they curſed and ſwore for a 
Light, and took their Captain away to the Kevenge. 
When they came into the Cabbin, they cut down 
the Pine-Aples with their Cutlaſſes, and asked What 
Liquor they had on board; and being aufer d K, 
they made a Bow! of Punch, and went to drinking 
the Pretender's Health, and hoping to tee him King 
of Enoland. The next Morning they took leveral 
Hopthecads of the Molofles and Rum, and put them 
on board the Scooner ; that they invited the Depo— 
nent to go along with them, and threaten'd that if 
he would not, they would fer him upon a Ma— 
roon Shore; but he retuſed: I hat atterwards they 
ſer ſail, taking the Sloop with them, aud came to 


Cape Fear. 


The Priſoners in their Defence ſaid, 
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HEY were all left upon a Maroon Shore, and The Priſoner's 


etence to the 


mult have periſhed, if they had not gone on fk Ildiament, 


board Major Bouuct, who invited them to go to 


Sg. Thomass, where he would get the Emperor's vol. vi. P. 167. 


Commiſſion to go a privatcering on the Sparrards ; 
and that having no Provitions left, they took them 
out of ſuch Ships as they met With. 


But the Evidence being full againſt them, and the 
Priſoners appearing to be 01d Offenders, who had 
been guilty of nuinberleſs Offences of this Kind, the 
Jury found them guilty. 

The reſt of the Priſoners were afterwards try'd, 
and found guilty of the ſame Fact, except Thomas 
Nicholas, Rowland Sharp, Fonathan Clark, and Tho- 
mas Gerrard, who appeared plainly to be under a 
Force, and rciuled to ſhare the Plunder of the Ships 
that were taken with them. | 


Then the Priſoners were arraign'd, and try'd up- 
on the other Indi ment, which ſets forth, 
| \ 


THAT 
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The ſecond In- 
dictmen T. 
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F: HAT Edward Robinſon, Robert Tucker, Wil. 

liam Scot, Fe. on the 3ilt of Auguſt, in the 
5th Year of King George, by Force and Arms, on the 
High Sea, in a certain Place, called Cape Fear, in 
the Latitude of 34, or thereabouts, and within the 
Juriſdiction of the Court of Admiralty of Sourh-Ca- 
rolina, did piratically and feloniouſly ſet upon, board, 
break, and enter a certain Merchant Sloop, called 
the Fortune, T homas Read Commander ; and then 
and there piratically and felonioufly did make an 
Aſſault upon the ſaid Thomas Read, and others his 
Mariners, putting them in Corporal Fear of their 
Lives ; and did then and there piratically and felo- 
niouſly ſteal, take, and carry away fix Tierces of 
Bread, of the Value of thirteen Pounds current Mo- 
ney of Peuſilvania, four Barrels of Bread, Value four 
Pounds, one Barrel of Linſeed-Oil, Value ſeven 
Pounds, two Tierces of Hams, Value twenty Pounds, 


twenty Barrels of Flower, Value twenty Pounds, 


Six China Plates, Value three Pounds, ſeven Iron- 
bound Blocks, Value forty Shillings, ninety Fa- 
thom of Rigging, Value three Pounds, and the 
Pump, with Boxes and Breaks, Valve twenty Shil- 
lings of like Money, the Goods and Chattels of cer- 
tain Perſons, to the Jurors unknown, being found 
in the aforeſaid Sloop, in the Cuſtody of the ſaid 
Thomas Read and his Mariners, againſt the King's 
Peace, his Crown, and Dignity, &'. 


Ignatius Pell, Boatſwain to the Pirate, ſworn] 


The Evidence a. Mr. Hepworth. Give an Account of the taking 
gainſt the Priſo- of Captain Thomas Read. 


ner on the ſecond 


Indictment. 


Izn. Pell. Captain Read was in Company with 
two Veſſels more which we took; but did not ſhare 
till we came to Cape Fear. 1 

Mr. Hepworth. Were the Goods mentioned in 
the Indictment taken out? | 

Ign. Pell. Yes; and the Priſoners at the Bar had 
their Shares. | 


[Captain Peter Manwaring ſworn. ] 
Mr. Hepworth. Pray give an Account of the 


ſharing Captain Read's Goods, 
N | Captain 
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Conn Manwaring. As for taking of Captain 
Read, I can ſay nothing, becauſe he was taken be- 
fore I was taken ; but when we came to Cape Fear 
they ſhar'd what they had. | 


Captain Thomas Read ſworn.] 


He depos'd, That after he was taken, Robert 
Tucker, with ſome others, came on board him, and 
afterwards they faiPd to Cape Fulopen, where Cap- 
tain Mauwaring was taken; and atterwards to Cape 
Fear, where they ſhar'd the Goods mention'd in 
the Indictment. 

Edward Robinſon, When did you ſee me on 
board your Sloop? | | 

Captain Read. I cannot ſay I ſaw you on board; 
but you were with them when they ſhar'd. 

Chief Fuſtice Trott. If you was not on board; 
yet if you was one of the Crew, and ſtood ready 
to aſſiſt thoſe that boarded her, you are as much a 
Pirate as the other. 


[ James Killing ſworn. 


He depos'd, That he ſaw the Priſoners ſharing the 
Goods at Cape Fear, 


[Francis Griffin, C aptain Read's Mate, ſworu.] 


He depos'd, That after they were taken, Tacſer 
and ſome others came on board, and that Tacker 
fell ro cutting and wounding their People; that they 
were carried to Cape James, or Cape Fulopen, where 
Captain Manwaring was taken; and from thence 
they ſail'd to Cape Fear; and the Goods mention'd 
in the Indictment were taken out, and ſhared by the 
Pirates, 

The Priſoners made the ſame Defence to this In- 
dictment, they had done to the other, vx. That they 
were under a Force; but were all found guilty, except 
Tomas Nicholls, Rowlaad Sharp, Jonathan Clark, 
and Thamas Gerrard, who appear'd to be detain'd 
againſt their Wills, 

On Wedneſday the 5th of November, 1718. the 
Chief Juſtice Trott paſs'd Sentence upon all the Pri- 


ſoners (except thoſe who were acquitted, and Ma- 
| Jor 
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jor Bonnet, who was not yet taken) in the following 
Words, viz. TY 


Tol. vi. b. 153. 0 U the ſaid Robert Tucker, Edward Robinſon, 
— 4 3 Neal P aterſon, Sc. Hall from hence to the Place 
Priſoners, from whence you came, and from thence to the Place 
„% Execution, where you fhall be ſeverally hang'd by 

the Neck, till you are ſeverally dead. And the God 


of :afinite Mercy be merciful to every oae of your Souls. 


xr — Major Stede Bonnet having been retaken on the 
brought to his Sixth of November, was On the Tenth of the ſame 


Trial. Month brought to the Bar, and arraign'd upon both 
Indictments. To which he pleaded Not Guilty. 

The Witneſſes giving much the ſame Evidence 
ag4iilt Byzaet they had done againit his Crew, I 
{hall only take notice of that Part of it which had a 
particular Relation to him. : 

Igauatius Pell, the fitſt Witnoſs, depos'd, That he 
came acquainted with Major Baunet at the Bay of 
Honduras; and that then Captain Thatch was Com— 
mander in Chief; who having left them behind, they 
went on board Major Bozzet's Sloop, intending to 
get the Emperor's Commſſion to go a privateering ; 
but took the firſt. Ship they law, aud ſo oa, as in his 
former Evidence. | | | 

Chief Faſtice Trott. Was not Major Bonnet your 
Commander? 

Igu. Lell. He was call'd our Captain, to be ſure; 
but the Quarter-Maſter Tacker had more Power 
than he. . | | 

Art. Cen. Had he his Share of Mauwaring's 
Goods? | 
_ Jgn. Pell. He had it. 

Boauet. Did you ever hear me force any Man. 
to go? 

len. Pell, No, Major; I can't ſay you did. 

Byaaaet. Do you remember, that when they be- 
gan to quarrel about Proviſions, I faid I wouldleave 
the Sloop. 

Ien. Pell. I do remember you ſaid ſo. 

Chief Faſtice Trott. But if you did take ſome 
Proviſions, would not leſs than thirteen Veſſels ſa— 
tisfy you. : 

Bonnet. It wes contrary to my Iuclinations. 


[ Captain 


— —— = 
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Captain Manwaring ſworn again.] 
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Chief Fuſtice Trott. When your Ship was taken, vol. vi. p. 194. 


before whom was you brought? 

Manwaring. Before the Man at the Bar, (Bonnet ;) 
Captain Thomas he was call'd then, and I gave him 
my Papers; the next Day they hoiſted the Rum and 
Moloſſes out of the Sloop, and put them on board 
the Scooner ; but the Gentleman was very civil 
to me. 7: | 

3 Did you ever ſee me ſhare among the 
relt | 

Manwariag. You was in the Round-Houſe, and 
a Bundle and ſome Pieces were brought, and I ſaw 
you take it and give it the Negroe Boy to put into 
the Cheſt. | 

Boanet. There were ſeveral that I kept their 
Snares for, but it was not mine. Did you ever hear 

me order any Thing out of the loop? 


Mazwaring, lam ſorry you ſhould ask me that Quel- vol. vi. p. 185. 


tion, for you know I did; and it was my All that'I 
had in the World. I don't know but my Wife and 
Children are now periſhing in New-Exgland tor 
want of Bread; had it been only myſelf, I had not 
matter'd it ſo much; but my poor Family grieves 
me. 


James Killing ſworz.] 


Beſides his former Evidence he depos'd, That 
Major Bonnet order'd him to go and ſhew which 
was the Rum, and which was the Moloſſes; and 

that Bonnet gave Orders for taking out the Goods. 


[ Captain Read ſworn. ] 
He depos'd, That when they were at Cape Fames, 


they ſaw a Sloop come to an Anchor, and Major 
Boxxet order'd the Dory (the Canoe) with five 


Hands to go off, and in about half an Hour they 


came on board with Captain Manwaring; and that 
Major Bonnet afterwards gave Orders to take out 
tae Goods, | 

Att. Gen. Do you know if the Major receiv'd 
his Share? | | 


Car. 


2 —ä —— 


———— ——ů—— — H 3 —— 
N 
* 
* 


350 


The Tryal of Major Stede Bonnet, Sc. 


Capt. Read. He was in the Round-Houſe when 
they ſhar'd; and they brought in ſeveral Pieces of 
Cloth, and a Bag of Money; and he order'd it to 


de put into the Cheſt by the Boy. 


Major Bonnet 
found guilty. 


Vol. vi. p · 18 5 : 


S 


Then the Priſoner call'd a Boy to give Evidence 
on his Behalf; who depos'd, That he heard when 
Major Bonnet took out his Clearance at North Ca- 
rolina, the Sloop was clear'd for S. T homas's, for a 
Commiſſion to go againſt the Spaniards a privateer- 
ing. | 

Chief Juſtice Trott. If this be all the Evidence 
you have, it will not be of much Uſe to you. 

Bonnet. I never took a Veſſel, but with Captain 
Thatch. | | 

Chief Fuſtice Trott. Did you not take Captain 
Manwaring's Sloop? 

Bonnet. It was contrary to my Inclinations : I 
told them ſeveral Times, if they would not leave off 
that Courſe of Life, I would leave the Sloop; and 
when Captain Manwaring was taken, I was aflecp. , 

Chief Faſtice Trott. Re Read ſwears you 


order'd the Dory to be ſent off with five Hands to 


take him. 


The Jury being withdrawn, return'd after ome 
Time, and brought in their Verdict, That the Priſo- 
ner was GUILTY. Ss 

Then the Court adjourn'd till the next Day, being 
Tueſday the 11th of November, when the Priſoner 
defir'd to withdraw his Flea of Not guilty to the ſe- 
cond Indictment, which charged him with the taking 


of Captain Read, and pleaded GUILTY. 


He is executed. 


Sentence being paſs'd on him for Piracy as uſual, 
on the 12th of November, he was executed at the 
White Point near Charles-Town on the 10th of De- 
cember following. 0 


PR O- 


Proceedings of the Lords in Ireland, Ge. 


PROCEEDINGS of the Houſe 
of Lords in Ireland againſt IE r- 
FERY GILBERT Eſq; Lord Chief 
Baron, JoHN PoCKLING TON Eſq; 
and Sir JohN St. LEcts, Knight, 
Barons of the Exchequer there, for 
iſſuing Proceſs in the Cauſe of An- 
neſly and Sherlock, in Oppofition 
to an Order of that Houſe, July 28. 
5 Geo. I. 1719. | 


A 


by the Court of Exchequer, for not obeying an Or- 
der of that Cours, which he apprehended to be a 
Breach of an Order of the Houſe of Lords, pre- 
ſented a Petition to that Houſe of the following 
Purport, viz. 


Lexander Burrowes, High Sheriff of the County vol. 
of Kildare, having been ſeveral Times fined Proc 


397 


vi. p. 188. 
ecdings a- 
gainſt the Barons 
of the Exchequer 
in Ireland. 


TH AT on the 3d of October, 1717. their Lord- Perition of the 
ſhips having order'd the High Sheriff of the High Sheriff of 


County of K:/dar? to put Heſter Sherlock into the 

Poſſeſſion of the Lands of Little-Rath, and other 

Lands in the ſaid Order mentioned, to hold till ſhe 

ſhould receive thereout the Sum of 15071. 145. 8d. 

Farthing, chargeable on the ſaid Lands. 

Charles Nattal, then High Sheriff of the ſaid Coun- 
ty, did accordingly put the faid Heſter Sherlock into 
the Poſſeſſion of the Premiſſes; and ſhe was actually 


in Poſſeſſion thereof when the Petitioner was ſworn 


Sheriff of the ſaid County of Kildare for the Year 
ending at Michaelmas, 1718. | 

That on the 15th of March, 1717. an Injunction 
iſſued out of the Court of Exchequer, ſign'd by the 
Right Honourable Jeffery Gilbert Eſq; Lord Chief 
Baron of the ſaid Court, directed to the Petitioner 
then Sheriff of the ſaid County; whereby he was 


requir'd, upon Receipt of the ſaid Order, bearing 
ate 


Nil dare. 
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Date the 19th of February preceding, to reſtore 
Maurice Anneſly Eſq; to the Polleflion of the ſaid 
Lauds, and to ſupport the ſaid Maurice Auneſly in 
ſuch Poſſefſion till further Orders of the ſaid Court, 
Or till the ſaid Maurice Anneſly ſhould be evicted by 
due Courſe cf Law. Which Injunction was de- 
liver'd to the Petitioner by John Anreſly the ſaid 
Maurice's Brother, who requir'd him to give him 
Poſlefion of the ſaid Lands, having a Letter of At- 
torney trom his ſaid Brother ror that Purpoſe. But 
the Petitioner refus'd to execute the ſaid Injunction, 
concciving it to be a Preach of their Lordſhips ſaid 
Order ot the 3d of October, 1717. 

Whereupo1 the ſaid 5% Anzeſly moy'd the Court 
of Exchequer on the 13h of May, 1718. on his At- 
fidavit, letting torth, hat the Petitioner refus'd to 
execute the ſaid In junction; which Affidavit was 
read by Juba Beaumun Gent. one of the Attorneys 
ot the ſaid Court; and the taid Lord Chief Baron, 
and the two other Barons, thereupon order'd, Thar 
the Petitioner ſhould be find Forty Pounds, if he 
did not return the ſaid Injunction in four Days. 
And on ſeveral Motions atterwards by the ſaid 70% 
Beaumqu, the ſaid Barons impos d ſeveral Fines on 


him, : nounting to Seventy ſeven Pounds; and on 


anotner Metion on the 30th of 72ze, 1715. order'd 
an Attachment againſt the Peticioner. 


T'hat on the 7th of Jah, 1718. the Petitioner re- 


Vol. vi. P. 189. turn d the ſaid Injunctiou with their Lordſhips Or- 
der ot the 3d or October, 1717. and the Retolutions 
of that Houle, dated Feb. 11. 1703. on the Petition 
of Edward Emil of Meath, and Cecilia his Wite; 
and that the Petitioner, by Reaſon of their Lord- 
ſhips ſaid Order and Reſolutions, durſt not reſtore 
the ſaid Maurice Auneſly to the Poſſeſſion of the 
Premitles, as by the taid Injunction was requir'd, ' 


That-the laid Barons, #9c%/rzgton and S. Leger, 


ſitting in the Exchequer-Chamber, the 16th of Fuly, 

1718. and having heard the ſaid feveral Fines impos d 

on the Petitioner read to them, were pleas'd to re— 
duce and take off the ſaid Fines, upon paying Six- 

pence in the Ponad. Bur in the Afternoon of the 

fame Day, John Draycott, an Attorney of the ſaid 
Court, who paid the Box for the Petitioner on ta- 
king off the ſaid Fines, was lent for by the Lord 
Chiet Baron Gulber; to his Houle, where the other 
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continued ſo poſſeſs'd for near two Years by Virtue Pericion- 
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two Barons then were; and having heard the ſaid 
Injunction read, and what was offer'd in Behalf of 
the Petitioner, in Juſtification of the ſaid Return, 
the Barons oblig'd the ſaid Draycott to take back 
the Money he had paid for taking off the ſaid Fines, 
and eſtreated the ſame; which afterwards iſſued in 
Proceſs againſt the Petitioner, although the ſaid Re- 
turn was never complain'd off by the ſaid Maurice 
Anneſiy; nor had the Petitioner an Opportunity, or 
a Day given him to juſtify the Legality of the ſaid - 
Return, though the tame was pray d by Draycott in 
Behalf of the Petitioner, | 

That the Barons having no Regard to the (aid 
Return, on the Motion of Beaumont, the 7th of 
November laſt, order'd the faid Attachment to be re- 
newed againſt the Petitioner; whereupon he was 
oblig'd to abſcond, and ſuffer'd very much in his 
Fortune, and could not come upon his Accounts 
before the ſaid Barons of the Exchegzer, being aflur'd 
they would have committed him, if he had appear'd 
in the ſaid Court, for not obeying the ſaid Injunc- 
tion. And the Barons taking Advantage of the 
Petitioner's Circumſtances, fin'd him 12004. for not 
coming upon his Accounts, though he always was 
ready to render his Majeſty a juſt Account of his 
Sheriffwick. 


And therefore pray'd ſuch Relief in the. Pre- 
miſſes, as to their Lordſhips, in their great 
Wiſdom, ſhould ſeem me et. 
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Upon reading this Petition, the Houſe of Lords 
referred it to the Committee for Courts of Juſtice ; 
who having conſider'd it, made a Report by the Lord 
Biſhop of C'logher, their Chairman, to the Effect 
following: 


TH AT by an Order of that Houſe, of the 3d of The Report of 
October, 1717. they find Heſter Sherlock, Widow, the ODIN 
was put into the Poſſeſſion of the Lands of Little paſty 8 


Rath, &c, as in the ſaid Petition is ſet forth, and dering the ſaid 


of the faid Order, That by the Minutes of the 
Chancery Side of the Exchequer, it appears, that 
the Lord Chief Baron, on the 19th of Febraary, 

\ oL. VIII. Aa 1717. 
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1717. produced a * Letter, dated London, Feb. 8. 
1717. ſign'd Cowper C. in which two Papers f were 
encloſed, dated Feb. 6. 1717. ſign'd William Cowpey, 
Cler' Parliamentor?, directed to the Lord Chief Ba- 
ron of the Exchequer in Ireland, and the reſt of the 
Barons, ſaid to come from the Lords of Great Bri. 
rain, requiring them to reſtore Maurice Anneſly to 
the Poſſeſſion of the Lands he was diſpoſſeſs'd off, 
pending his ſaid Appeal in the Houſe of Lords of 

Great Britain. | 
That thereupon the ſaid Barons, without any 
Motion, order'd an Injunction for reſtoring the ſaid 
| Maurice 


— — — 


| London, February 8. 1717+ 

My Lord Chief Baron, 3 
* NY Order of the Houſe of Lords, (a Copy whereof J herewith 

fend you, I rfanſmir to your Lordſhip, and the reſt of the 
Barons, of his Majeſty's Court of Exchequer in Ireland, the Order 
of the ſaid Houſe ; whereby the Barons of the Court are commanded 
to reſtore Mr. Aae to the Poſſeſſion of his Eſtate, Your Lordſhip 
will immediately communicate this to the reſt of the Barons, and 
let me know, as ſoon as can be, What is done by yourſelf and the reſt 
of the Barons, in Purſuance to their Lordſhips Order, as you ſee by 
the above-mentioned Copy, I am ordered to require of you. I am 


Teur Lord ſhips moſt Faithful Servant, 
5 Cowper C. 
To the Jord Chief Baron of the Exchequer 
in Ireland, and the reſt of the Barons of 
the ſaid Court. 


Die Jovis, 6 Februarii, 1717. 
t ()J®PERED by the Lords Spiritual and Tempora! in Parliamen 
allembled, That the Lord Chancellor do tranſmit the Order ot 
this Houſe to the Barons of the Exchequer in Ireland, which requires 
them to cauſe Voſſeſlion to be forthwith delivered to Maurice Anneſh 


Eſq; of the Lands of which he was difpoſſeſſed, pending his Appeal 


in this Houſe, commanding the Barons of the Exchequer at the fame 
Time, to return to this Houſe, as ſoon as they can, an Account ot 


v/ hat thall be Coke the re in. | 
William Camper, Cler' Parliamentor 


Die Jovis, 6 Die Februarii, 1717. 

UON Report from the Committee of the whole Houſe, to whom 

it was referr'd to conſider, by what Methods the Order of this 
Houſe, for the reſtoring Poſſeſſion to Maurice Anneſly Eſq; of the El- 
rate in Ireland, Whereof he was diſpoſſeſſed, pending his Appeal iu 
this Houle, may be moſt properly enforced and executed; it is ordered, 
by the Lords Spiritual and Temporal in Parliament aſſembled, That 
the Barons of the Court of Exchequer in Ireland do cauſe the ſaid 
Miurice Annefly Eſq; to be torthwith reſtored to the Poſſeſſions of 
the Lands of which he was diſpoſſeſſed, pending his Appeal, walk 
was received by this Houſe the Eighth of June laſt. 

| William Cowper, Clet” Parliamentor' 


- 1 a G 
— — — —— — — — 


* 
7 
ti 

BM, 

11 

, 
U 
b 
5 
10 

* 
1 
P 
he 
1 
R 
T 

an 


R 


— TO” B74 


againſt Jeffery Gilbert, Sc. 3 Geo. I. 1719. 355 


re Maurice Anneſly to the Poſſeſſion of the Lands he 
was diſpoſſeſs' d of, pending his faid Appeal, where- 

za- by the Sheriff was forthwith to put the ſaid Mau- 

he ice into the Poſſeſſion of the ſaid Lands. 

i- That on the 14th of March, 1717. Affidavit was 

to © made, before the Lord Chief Baron, by John An- 

f, zeſly, That he was diſpoſſeſs'd of the Lands in queſ- 


of tion, which he held by a Leaſe from Maurice, 
pending his ſaid Appeal. | | 

ny That on the ſame Day, the ſaid Affidavit being 

aid filed, in order to have the Injunction made out, Mr. 


ice John Draycott, Attorney for Mrs. Sherlock, before it 
was iſſued, attended Mr. Becher, Deputy-Remem- 
brancer, at his Office, and in the Preſence of the ſaid 
Jobn Anneſiy inform'd the ſaid Becher, That the 
ſaid Affidavit was inſufficient, for he was ready to 


ith prove that the ſaid Maurice Auneſly was not, at the 
= Time of the ſaid Appeal, or at any Time ſince, in 
Jed Poſſeſſion of the Lands mention'd in the Affidavit, 
hip having ſold the ſame ſome Years before to Andreu 
- Wile Eſq; and Mrs. Frances Harman. 

by That by two Copies of Memorials, out of the 


| Regiſter's Office, for Regiſtering Deeds, it appear'd, 
That by Deeds of Leaſe and Releaſe, dated the 1ſt 
and 2d' Days of March, 1714. the Lands of Little 
Rath, Darr, and Bodingſtown, in the Borough of 
Naas and County of Kildare, were convey'd by 
Maurice Amnneſly c. to Andrew Wilſon and his 
Heirs; and the Lord Al:ham declared upon his Ho- 
nc nour, that he knew the ſaid J. Anneſly paid Rent 
$ x to the ſaid Andrew WMilſon, by virtue of and under 
refl the laid Purchaſe. And it appear'd by other Deeds 
ea) of Leaſe and Releaſe, dated the 2d and 3d Days of 
ap April, 1715. That the faid Maurice Auneſly convey'd 
0 Frances Harman Widow, and her Heirs, the 
4 Lands of Mallenafooky in the ſaid County of Kil- 
dare, That notwithſfanding there was no County 
mention'd in the ſaid Aﬀidavit and ſuch Notice 
"his given of the ſaid Sale to the Officer as aforeſaid; 
Ef- and that it did not appear by the ſaid Affidavit, that 
1] in the ſaid Maurice Anneſiy was diſpoſſeſs'd of the 
"hat Lands therein mention'd during his Appeal. The 
ſaid laid Injunction was iſſued dire&tly to the Sheriff of 
4 he County of Kildare, on the 22d of — in 
ine 4th of the King, returnable into the ſaid Court 
4 Exchequer, Quinden pas then next enſuing. 
A BA That 
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That by an Affidavit, ſworn by John Auneſiy the 5th 
of May, 1718. before Mr. Baron Sz. Leger, he de- 
pos'd, That on the 15th of March preceding, he 
deliver'd the above-mention'd Injunction to Alex- 


ander Burrows Eſq; then High Sheriff of Kildare, 


and ſhew'd him a Letter of Attorney from the ſaid 
Maurice, impowering the ſaid John to receive the 


Poſſeſſion of the Lands in the ſaid Injunction men- 


Vol, vi. F 191 


tioned; but the ſaid Sheriff refuſed to execute the 


lame. | | 
That there were Fines laid upon the ſaid Sheriff, 


for not returning the ſaid Injunction, amounting to 


5771. as in the ſaid Petition is ſet forth. 


before any Proceeding in the faid Cauſe, ſubſequent 


That the faid Draycott prov'd, That the Barons 
had due Notice of the Order of that Houſe, and 
of the Reſolutions made the 11th of February, 1703, 


to the Order of that Houſe of the 3d of Ocłober, 
1717. and that the ſaid Azzeſly, and Beauman his 
Attorney, were ſerv'd with Copies of the ſaid Or- 
der and Reſolutions, before any Motions were 
made by them in the ſaid Cauſe. 

That by the Minutes of the 13th of Jane, 1718. 
it appear'd, that Mr. Chancellor uf the Exchequer 


declar'd, That the Order of the Houſe of Lords of 


England being only directed to the Barons of that W « 
Court, and that he found the Order of that Court, in; 
which was made thereon, was made as if done by W ... 
him and the Treaſurer, as well as the Barons; and z. 


he apprehended, that in regard the ſaid Orders were 7 


not returning the Injunction, Teſted the 1ſt of Jul \M ke 


nothing to do therewith, and did not conſent thereto, ber 


not directed to him, or he preſent when the Order * 
of the Court of Exchequer was made, That he had 15 


That it appear'd the ſaid Cauſe between HHerlocl 
and Auneſiy was of the Chancery Side of the Ex. ud 
chequer; and ali Bills of the Chancery Side us'd to be ¶ cou 


directed to the Chancellor, Treaſurer, and Barons; * 
and it a Bill was other wiſe directed, it wou'd be = 
Error. wg 


That on the 30th of June, 1718. an Attachment WF e! 
was awarded againſt the Burrow and Sheriff, for Riph 


in the 4th of the King, and returnable before the © i 
Chancellor, Treaſurer, and Barons of the ſaid Court, I nene“ 
in Cro' Animar'. | | Perſor 


T hat fative 


OI 


againſt Jeffery Gilbert, &c. 3 Geo. I, 1719. 357 


That the ſaid Injunction was return'd, and the 
Fines compounded or taken off, as in the ſaid Peti- 
tion is ſet forth; but that upon the ſame Day Dray- 
cott was ſent for to the Lord Chief Baron's Houle, 


and Obliged to take back the Money he had paid to 


the Box for taking off the ſaid Fines; and the ſame 
were eſtreated. | | 
That the Return made by the Sheriff on the ſaid 
Injunction, was to this Purpoſe, 218. That before 
the ſaid Writ came to bim, the Order of the Houſe 
of the zd of October, 1717. and the Reſolntions of 
that Houſe of the 111th of February, 1703. were de- 
lwer'd to him, which he recites in hæc verba*. 


Which 


4 Py 


* The Return upon the Injandion. Canſellar' Theſaurar” & Ba- 
ronibus Infraſcript' humilime, Certifico quod ante adventum hujus 
Brevis mihi dire&' quædam Reſolutiones, præhonorabil' Dom” 
Procerum hujus Regnt Hiberniæ fact' in Parliament? apud Dublin 
in hoc Regno congregat' undecimo, die Febr' Anno Dom, Mille- 
{imo Septingentifimo tertio mihi deliberat' fuer” quæ ſequuncur in 
hæc Verba ſcilicet. 


Reſolutions of the Right Honourable the Houſe of Peers, the 11th of 
February, 1703. 


Order'd, on Motion, That the Petition of Edward Earl of Meath, 
and CEcilia Counteſs of Meath his Wife, be read. Read accord- 
ingly. ; 

Order'd, on Motion, That the Clerk of the Rolls do bring into 
this Houſe the Roll of the Acts of Parliament of the 38th of 
Henry VI. 


Reſolv'd, on the Queſtion, Nemine Contradicente, That by the an- 


cient and known Laws and Statutes of this Kingdom, her Ma- 
jeſty hath an undoubred Juriſdiction and Prerogative of judging in 
this her High Court of Parliament, in all Appeals and Cauſes within 
her Majeſty's Realm of Ireland. 

Reſolved, on the Queſtion, Nemine Contradicente, That the Deter- 
minations and Judgments of this High Court of Parliament are final 
and concluſive, and cannot be reverſed or ſet aſide by any other 
Court whatſoever. | 

Reſolved, on the Queſtion, Nemine Contradicente, That if any Sub- 
ect or Reſiant, within this Kingdom, ſhall hereatter preſume to re- 
move any Cauſe determined in this High Court of Parliament, to 
ay other Court, ſuch Perſon or Perſons ſhall be deemed Betrayers of 
ter Majeſty's Prerogative and Juriſdi tion, and the undoubred an- 
cient Rights and Priyiledges of this Honourable Houſe, and of the 
Rights and Liberties of the Subjects of this Kingdom. 
| Reſolved, on the Queſtion, Nemine Contradicente, That if any Sub- 
ſoct or Reſiant, within this Kingdom, tball preſume to put in Exe- 
cution any Order fram any other Court, contrary to the final Judg- 
ment and Determination of this High Couz ot Parliament, ſuch 
ſerſon or Perſons ſhall be deemed Betrayers of her Majeſty's Prero- 


pative and Juriſdiction, and the undoubted ancient Rights and Pri- 
| A33 47 viledges 
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Which Return the Lords Committees annex'd to 

their Report. | 
That the ſaid Attachment againſt Barrowes the ] 

Sheriff was ſeveral Times renew'd; whereby he was 

oblig*d to abſcond, as in the faid Petition is ſet forth; 

and he was thereupon find 1200. and upwards, 

for not appearing and paſſing his Accounts. 


Vol. vi. p. 192, 


That f 
| — tt 
viledpes of this Houſe, and of the Rights and Liberties of the Sub- 4 
jects of this Kingdom, A 
En. Sterne, Cler' Parliament”: 
Et ulterius certĩfico quod ante Advent um iſtĩus Brevis mihi directꝰ 
quidam Ordo ta&' per præhonorabil' Domin' Spiritual? & Temporal 
in Parliament? in hoc Regno congregat' gerend' dat” rertio die Oc- 
tobris, Anno Dom? milleſimo ſeptingenteſimo decimo ſeptimo, etiam E 
mihi deliberat' tuit, qui ſequitur in hæc verba, ſcilicet. hr 
Die Jovis, tertio die Offobris, 1717. Hi 
HERE AS by the Report made from the Lords Committees, ap- che 
pointed to conſider the propereſt Method tor the relieving of tpe 
Heſter Sherlock Widow, &c. purtuant to what Was ordered and ad- thy 
judged by this Houſe, June 19.4716. in a Cauſe, wherein the ſaid qu 
Heſter Sherlock Widow was Appellant, and Maurice and John Anneſly by 
Eſqs; were Reſpondents ; as allo upon the Reſolutions agreed to to 
this Day by this Houle, it appears, That the Sum of One thouſand Eſt 
five hundred and ſeven Pounds fourteen Shillings and eight Pence To 
Farching was due to Heſter Sherlock the Appellant upon the 19th ſv 
Day of Februar) 1716. on Account of the Principal and Intereſt WI 
of the Portion ot Edward Sherlock decreed unto the ſaid Appellant as by 
Adminiſtratrix to the ſaid Edward by this Houle on the 19th Day of 22 


June, 17 16. and that the Lands of Little Rath, Boding ſtown, Darr and 
ZAullenafooky in the Barony of Naas, and County of Kildare, are 
chargeable with and liable to the Payment of the ſaid Sum: It is be 
thereupon ordered by the Lords - pres and Temporal in Parliament 
aſſembled, That the High Sheriff of the County of Kildare do forth- ord 
with put the ſaid Heſter Sherlock into the Poſtefion of the ſaid Lands 

of Little Kath, Boding ſtown, Darr, and Mulle na footy, ſubject to the 

ſaid Sum of One thouſand five hundred and ſeven Pounds fourteen. 


| Shillings and eight Pence Farthing, to be held by her the ſaid Heſter, 1 
BY | until ſuch Time as the ſnall receive the ſaid Sum chargeable upon 4 
| the ſaid Lands as aforeſaid. And this ſhall be a ſufficient Warrant | 
in that Behalf. | © 
7 To Charles Nuttal Eſq; High Sheriff of the County of Kildare. | U 
f N. Stern. Cler' Parliamentor' virtut' cujus Ordin? prædiẽt'— 
5 Carolus Numal potuit prædict' Heſter Sherlock in plen? quiet Hou 
4 ec pacific? poſſeſſiom omn* Vill & Terr przdi& & predia” Heſter WW lame 
| Sherlock, jam uſque contiuuavit in ead* poſſeſſion* præmiſsꝰ prædict Spir 
| ſecund' tenor' & effect' Ordinis prædict' Ratione quorum Reſolution” ot ch 
N & Ordin? in Præfudict' & Seffion? privileg' Parliament' per Lege & FW proc 
6 Statut' hujus Regni Hiterniz provis“ infra nominat' Maurice of th 
1 — Anneſly Ar' ad poſſeſſion' ſeparat' Vill' & Terr' de Little Rab, I u 
F 


Bodingſtown, Darr, & Mullenatooky infra mentionar reſtituer” nos 


| audeo. Sic reſpondend' : 
| Alex. Burromes, Ar) Vic? 


Ruy_— —— _—— —— 


againſt Jeffery Gilbert, Sc. 3 Geo. I. 1719. 359 


| That upon the qth of February, 1718. the Lord b 
Chief Baron and Mr. Baron Pockliagron, upon the ' 
c Receipt o three Papers, + which they alledg'd to be 
$ | Orders 1 
; 3 85 | 
5 ; 4 
Anneſly vers) Sherlock, Die Veneris, 23 Fanuarii, 1718. f | 
It if QRPERED by the Lords Spiritual and Temporal in Parliament ; 


aſſembled, That the Lord High Chancellor of Great Britain do 

- tranſmit the two Orders made this Day, on the Behalf of Maurice An- 

neſly Eſq; to the Barons of the Court of Exchequer in Ireland, com- 

J= manding them at the ſame Time, to return, as ſoon as they can, an 
Account of what {hall be done therein. | 


William Comper, Cler Parliamentor” 
London, January 27. 1718. 


| My Lord Chief Baron, 
Y Order of the Houle of Lords, (a Copy whereof I herewith fend 


you,) I tranſmit to your Lordthip, and the reſt of the Barons of 
his Majeſty's Court of Exchequer in Ireland, two Orders of the ſaid 
Houſe made in the Cauſe of Anneſly againit Sherlock, by one of which 
p- the Barons of that Court are commanded to proceed, by the moſt 
* ſpeedy and effectual Methods, to cauſe Poſſeſſion of che Eſtate of the 
* the Appellant Miurice Anneſly Eſq; to be reſtored to him as was re- 
3d quired by Order of the ſaid Houle ot the Sixth of February laſt ; and 
ſl by the other, the ſaid Barons are commanded to cauſe Heſter Sherlock 
* to account before them upon Oath, tor the Rents and Profits of the 
nd Eſtate in Queſtion, which the has made or received, ſince her gaining 
00 Poſſeſſion thereof by Order of the Houſe ot Lords in Ireland, and an- 
th ſwer and pay the ſame to the Appellant Maurice Anneſly Eiq, bur 
aſl without Prejudice to the Right, in Caſe of an Appeal to be brought 
* by m_ Party from the Decree of the Court of Exchequer in Ire- 
land. 3 N 
5 Your Lordſhip will immediately communicate this to the reſt of 
Ire the Barons, and return, as ſoon as you can, an Account of what ſhall 
is be done by yourſelf and the reſt ot the Barons, in Purſuance of your 
Nt Lordthips ſaid Orders, as you fee by the above-mention'd Copy I am 
* order'd to require of you. 
— I am your Lordſhips moſt faithful Servant, 
* Parker. C. 
&, w the Lord Chief Baron of the Ex- 
12 chequer in Ireland, and the reſt 
* of the Barons. 
Arnneſly vers Sherlock. Die Veneris, 23. Fanuarii, 1718. 
| P ON Report from the Lords Committees, appointed to enquire " 
— into the Reaſon of the Delay, in not obeying the Orders ot this 
iet Houſe, re lat ing to the Appeal of Maurice Anneſly Eſq; and how the F 
ter ame may more properly be enforc'd : It is order'd by the Lords + i 
cc WM Spiritual and Temporal in Parliament aſſembled, That the Barons ''FR 
on' ot che Court of Exchequer iu Ireland be, and are hereby directed to 7 
& proceed, by the molt ſpeedy and effectual Methods, to cauſe Poſſeſſion J iy 
ice of the Eſtate of the ſaid Maurice Anneſly, as requir'd by Order of this # i 
b, l Houle of the Sixth of February laſt, to be reſtor'd to him. 


William Cowper, Cler? Parliament | | 
4 2 4 Anneſy | 


360 


Vol. vi. p. 193. 


Proceedings of the Lords in Ireland 


Orders from the Houſe of Lords of Great Britain, 
dated the 23d of January, 1718. ſign'd William 
Cowper, Cler' Parliamentor', in a Leiter produc'd 
by che ſaid Barons from the Lord Chancellor, dated 
London the 27th of January, 1718. fign'd Parker. C. 
which came by the Poſt directed to the Lord Chief 
Baron of the Excheqzer in Ireland, and the reſt of 
the Barons of that Court; whereby it was order'd 
That the faid Barons ſhou'd cauſe Heſter Sherlock ty 
account betore them upon Oath, for the Rents and 
Profits of the Eſtate in queſtion which ſhe had re- 
ceiv'd ſince her gaining Poſſeſſion thereof by the 
Order of the Houſe of Lords of Irelaud, and to pay 
the ſame to Maurice Auneſly Eſq; but without Pre- 
judice in Caſe of an Appeal; and that the ſaid Ba- 
rons ſhou'd proceed, by che molt ſpeedy and effectual 
Methods, to cauſe Poſſeſſion of the faid Eſtate to 
be reſtor'd to the ſaid Maurice Anneſly. 

That without any Proof that the ſaid alledg'd 
Orders were regularly ſign'd and compar'd, and 
without Motion of Council or Attorney, it was 
order'd, in the Name of the Chancellor and T'rea- 
ſurer, Loi Chief Baron, and the reſt of the Barons 
of his Majeſty's Court of Exchequer in Ireland, 
That an Injunction ſhou'd forthwith iſſue, requiring 
the ſaid Heſter Sherlock, and the ſeveral Tenants of 
the Lands in queſtion, to reſtore the Poſſeſſion there- 
of to the ſaid Maurice Anneſly: And it was order'd, 
That the Rents remaining in the ſeveral Tenants 
Hands, from the Time of Heſter Sherlock's Poſ- 
ſeſſion, ſnou'd be forthwith paid over to the ſaid 
Maurice Anneſly, though by the Order of the Houſe 
of Lords of Great Britain the Barons were only 
directed to oblige Heſter Sherlock to account before 

| them 


— 


Anneſly vers Sherlock. Die Veneris, 23 Fanuarii, 1718. 
ORDERED, by the Lords Spiritual and Temporal in Par- 
— liamemt Aſtembled, That the Barons of the Court of Exche- 
uer in Ireland, do cauſe the Reſpondent Heſter Sherlock, to account 

tore them upon Oath, for the, Rents and Profits of the Eſtate in 
Queſtion, which the has made or receiv'd fince her gaining the 
Podeſſion thereof by the Order of the Houſe of Lords in Ireland, 
and to Anſwer and Pay the ſame to the Appellant Maurice Anneſly Eiq; 
but without prejudice to the Right, in Caſe of an Appeal to be 
brought by either Party from the Decree of the Court of Exchequet 
in Treland. | | 
OO, William Comper, cler Farliamer: 
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them, upon Oath, for the Rents of the Lands re- 
ceiv'd by her ſince her Poſſeſſion. 

That, purſuant to the laid Order, an Injunction 
iſſued, bearing Peſt the 12th of February, directed 
to Heſter Sheriock and Twenty one Perſons as Te- 
nants to the faid Lands: T hat the faid Hefter Sher- 
lock was never ſerv'd with the ſaid Injunction or 
Order; notwithſtanding which, ſhe was thereby diſ- 
poſſeſs'd of the ſaid Lands about the 20th of the 


lame Month of February, by the Attornments of 


the Tenants, except a ſmall Part thereof in the Poſ- 


ſeſſion of Dennis Galvin: That on the 23d of Fe- 


bruary, an Attachment was order'd againſt the ſaid 
Dennis Galvin, though no ſuch Perſon was nam'd 
in the Injunction; and the Committee further ob- 
ſerves, that there is no Name of any Attorney to 
the firſt Injunction. 


Which Report being read, the Houſe agreed to 


the ſame and came to the following Reſolutions : 


Reſolv'd, That Alexander Burrows Eſq; late High Reſolutions of 


Sheriff of the County of Kildare, hath fully prov'd the ith Houſe 
ot Lords, upon 

X 5 : : the Report ot the 

Reſolv'd, That in his no: 6beying the InjunQion Committee. 


the Allegations of his Petition. 


of his Majeſty's Court of Exchequer, dated the 22d 
of February, 1717. in the Cauſe between Sherlock 
and Azneſly, he had behav'd bimſelf with Integri- 
ty and Courage, and with Reſpect to the Orders and 
Reſolutions of that Houle. 

Reſolv'd, That the Fines impos'd on the ſaid 
Alexander Burrowes, amounting to 771. for not re- 
— the ſaid Injunction, be taken off without 

ees. | 

Reſolv'd, That the Fine of 1200. and upwards, 


impos'd on the ſaid Alexander Burrowes, for not 


paſſing his Accounts, ſhall be taken off when he 
ſhall have made a juſt Account, without other Fees 
than ſuch as are uſual on paſſing Sheriffs Accounts. 

Reſolv'd, That the Lord Chief Baron, and the 
other Barons of the Exchequer, had due Notice of 
the Reſolutions of this Houſe of the 11th of Fe- 
bruary, 1703. in the Cauſe of the Earl of Meath 
and Lord Hard, before they made an Order for an 
Injunction to put Maurice Anneſly into Poſſeſſion; 


as alſo Notice of the Order of this Houſe, of the 3d vol. vi. 


of October, 1717. in the Cauſe of Sherlock and Anneſly. 
wy Reſoly'd 


p. 194+ 
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Proceedings of the Lords in Ireland 


Relolv'd the Lord Chief Baron, and the other Ba- 

rons, in the Proceedings between Sherlock and Auneſiy, 
as allo againſt Alexander Burrowes Eſq; late High 
Sheriff of the County of Kildare, have acted in di- 
rect Violation of the Orders and Reſolutions of this 
Houſe, and in manifeſt Derogation to, and Dimij- 
nution of the King's Prerogative of finally judging 
in his High Court of Parliament in Ireland; as alſo 
of the Rights and Privileges of this Kingdom, and 
the Parliament whereof. 

Reſolv'd, New. Con. That it is the Duty of the 
Barons of the Excheqrer, where there is any Wrong 
or Prejudice done the King, in Matters lying before 
them, to inform the King or tze Chief Governors 
of the Kingdom, or the Council. 

Reſolv'd, That the Caſe of Sherivck and Auneſiy, 
being Matter not only of Law but State, ought to 
have been laid before the King, the Chief Gover— 
nor, or Conucil of this Kingdom, it ſo nearly con- 
cerning the King's Prerogative, and the Intereſt of 
the whole Kingdom. 

Reſolv'd, That Jeffery Gilbert Eſq; Lord Chief 
Baron, and the other Barons, in their Proceedings 
between Sherlock and Auneſiy, and againſt Ale æauder 
Burretes Eſq; have acted contrary to Law, and to 
the eſtabliſh'd Practice of the King's Courts. 
Reſolved, That the ſaid Lord Chief Baron, and 
the other Barons, having taken upon them to put in 
Execution a pretendec Grder from another Court, 
contrary to the final Judgment of the High Court of 
Parliament, in the Cauſe between Sherlock and An- 
neſly, are Betrayers of his Majeſty's Prerogative, aud 
of the Rights and Liberties of the Subjects of this 
Kingdom. | | : 

Ordered, by the Lords Spiritual and ['emporal in 
Parliament Aſſembled, That the Right Honourable 
Feffery Gilbert Eſq; Lord Chief Baron of the Court 
of Exchequer, John Pocklington Eſq; ſecond Baron 
of the ſaid Court, and Sir John St. Leger Knt. third 
Baron of the ſaid Court, ſhall, for the ſaid Offences, 
be taken into Cuſtody of the Gentleman- Uſher of 


the Black Rod, attending this Houſe. 


DisskN- 


EN - 


againſt Jeffery Gilbert, Sc. 3 Geo. I. 1719. 363 


DrssENTIE Nx, 
Joſeph Meath, Fiiz-WWillams, 
Helbore Kildare, Mialeton Canc. 


Henry Killala & Achonry, || Donerayle, 
Tim. Kilmore & Ardagh, || William Derry. 


On the 28th of January, 1719. it was reſolved Reſolution of 

by the Houie of Lords of Great Britain, that Fef- be s 
fery Gilbert Eſq; Lord Chief Baron of the Court of Bitain, and the 
Exchequer in Ireland, and the other Barons of the Dependancy of 
ſaid Court, ju their Proceedings in the Cauſe be- {relar4 on this 
tween Anneſ/ly and Sherlock, in Obedience to the PO 
Orders of this Houle, have acted according to Law, 
in Support of his Majeſty's Prerogative, and with 
Fidelity to the Court of Great Briiain; and that his 
Majeſty be addreſſed to conter on them ſome Marks 
of his Royal Favour, as may recompence the il! 
Uſage they have received, by being unjuſtly cenſu- 
red and il!egally impriſoned for doing their Duty; and 
that a Bill be brought in for the better ſecuring the 
Dependancy of Ireland upon the Crown of Great 
Britains | 

On the 7th of April 1720. the Royal Aſſent was A for ſecuring 
given to Au Act for the better ſecuring the Dependen- 3 
cy of the Kingdom of Ireland bon the Crown of Great great Britain. 
Britain; which is as follows: 2 


HERE AS the Houſe of Lords of [relazd Preamble. 

hath of late, againſt Law, aſſumed to them- 
ſelves a Power and Juriſdiction to examine, correct, 
and amend the Judgments and Decrees of the Courts 
of Juſtice in the Kingdom of Ireland; therefore for 
the better ſecuring of the Dependency of Ireland up- 
on the Crown of Great Britain, may it pleaſe your 
moſt excellent Majeſty, that it may be declared; 
And be it declared by the King's moſt excellent Majeſ- 
ty, by and with the Advice and Conſent of the Lords 
Spiritual and Temporal, and Commons in this preſent 
Parliament aſſembled, and by the Authority of the 
fame, That the ſaid Kingdom of Ireland hath been 
is, and of Right ought to be ſubordinate unto, and ge is ſubor. 
dependent upon the Imperial Crown of Great Bri- dinate to Great 
?a:;n, as being inſeparably united and annexed there- Britain. 
unto : And that the King's Majeſty, by and wm 

| the 


The Kingdom of 
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The King 2"4 the Advice and Conſeat of the Lords Spiritual and 


Parliament of ol | 3 
Great Britain Temporal, and Commons of Greas Britain in Par- 


may make Laws liament aſſembled, had, hath, and of Right ought 


do bind Tretande to have, full Power and Authority ro make Laws 


and Starutes of {ſufficient Force and Validity to bind 
the Kingdom and People of Ireland. 
The Houſe f And be it further declared and enacted by the Au- 
= Tone thority aforeſaid, That the Houſe of Lords of Ire- 
dict on te land have not, nor of Right ought to have, any Ju- 
of, atficin, or re Fiſdition to judge of, affirm, or reverſe any Judg- 


verſe avy Judg- rment, Sentence, or Necree given or made in any 


dec. BY ' Wop” s 649k ' 
N Co Court within the ſaid Kingdom; and that all Pro- 


there, and their Ceedings before the ſaid Houle of Lords upon any 

Proceedings ſuch Judgment, Sentence, or Decree, are, and are 

chere on ale vid. j ereby declared to be utterly null and void, to all 
Iutents and Purpoſes whatſoever, 


The TRIAL of HucH RrasoN 
and ROBERT TRANTER at the 
King's-Bench, for the Murder of 
EDwarRD LUTTERELL Eq; 

Feb. 3. 1721. Hill. 8 Geo. I. 


The Indictment ſets forth, 


The Iodifiment, 1H AT the Priſoners, Hugh Reaſon and Robert 


Tranter, on the 17th of October laſt, about the 
Hour of Ten of the Clock in the Forenoon, by 
Force and Arms, in the Pariſh of Sz. Clement Danes, 


in the County of Mzddleſex, in and upon one E- 


ward Lutterell Eſq; feloniouſly, voluntarily, and 
of their Malice aforethought, did make an Aflault ; 
and that the ſaid Hlugh Reaſon, with a Piſtol then 
and there charged with Gun-Powder and leaden 
Bullets, which he ſhot off againſt the ſaid Edward 
| Lutterell, did give him one mortal Wound under 
the Right Pap, of the Breadth of one Inch, and the 
Depth of nine Inches; of which Wound the ſaid 
Edward Lutterell languiſhed until Ten o'Clock in 
the Evening of the ſame Day, and then died at the 
ar i 
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Pariſh aforeſaid, of the Wound aforeſaid ; and that 
the ſaid Robers Tranter, at the Time of the Felony 
and Murder aforefaid committed, was preſent, aid- 


ing and abetting the ſaid Hugh Reaſon to commit the 


faid Felony and Murder in manner aforeſaid, againſt 
the King's Peace, &c. 
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To which Indictment the Priſoners having plead- vol. vi. p. 196. 


ed, Not Guilty, Mr. Strange, of Counſel for the 


Mr. Strange, Ser- 


King, open'd the Indictment; after which Mr. Ser- jeant Cheſhire, 
jeant Cheſhire open'd the Evidence; which I ſhall Counfel tor the 


not trouble the Reader with here, becauſe he will King. 
find it at large in the Body of the Trial; only take vol. vi. p. 197. 


Notice of ſuch Points of Law and Remarks as the 


Serj eant was pleaſed to make in the opening of it. 
He faid : 


A? on the one Hand the Priſoners were Officers 

of Juſtice, and muſt be protected in ſerving their 
Proceſs ; and as long as they did their Duty, mult 
not be abuſed; yet when People ſubmitted to their 
Authority, they ought alſo to be protected. As the 


Law required the one to ſubmit, it requir'd the other Vol. vt. p. 198. 


to protect and preſerve their Lives ; and if an Offi- 
cer gave unreaſonable Correction, where no Reſiſ- 
tance was made, and Hardſhips and Difficulties were 
put upon Priſoners, ſo as to ſhorten their Lives, he 
ſubmitted it to the Court whether ſuch Officers were 
uot guilty of Murder, The Law was fo careful of 


the Life, that, according to my Lord Coke, If any z Toft. ge. 1. 


Man who is in Cuſtody of a Goaler dies, the Coroner 
lngqueſt muſt ſit upon him, that the King may be ap- 
prized that the Subject had no foul Play, but died a 
natural Death. That this Policy of Law, was a good 
one: And when they had called their Witneſſes, it 
mult be left to the Conſideration of the Court and 
the Jury, whether the Caſe of the Priſoners at the 


Bar was ſuch a one as could be juſtified ; or whe- 


ther they would not deſerve the Puniſhment due to 
Ruffians and Aſſaſſines. 


: Mr. Reeve being alſo of Counſel for the King, 
aid, 


H E apprehended this was not a Matter proper for Mr. Reeve,Coun- 
1 them to ſhew with its uſual Aggravations; for 


cConſider- 


ſel tor the King, 
Gates the Fatt. 
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conſidering the Priſoners were not allow'd Counſel, 
they were only to lay the Matter fairly before the 
Jury and the Court, both in relation to Matters of 
Fact and of Law. | 

That it was true, the Defendants were Officers of 
Juſtice, and were entitled to the Protection of che 
Law, fo far as the Law authoriz'd their Actions; 
but in Caſe they exceeded their Authority, and uſed 
their Priſoners barbarouſly whore there was no Oc- 
cation for it, and a needleſs Quarrel happen'd which 
they themſelves were the Occaſion of, and- a Per- 
ſon was killed, he ſubmitted it to the Court, if they 
were not guilty of Murder. 

They agreed, if the Perſon arreſted made Reſiſ- 


tance, and it was neceſſary to prevent his Eſcape, 
or to preſerve the Life of the Officers, (if the Priſo- 


ner attempted it,) to uſe violent Means; and the 
Quarrel commenced by the Fault of the Priſoner, 
then the Officers were not to blame : But if a Quarrel 
was commenced by the Officers againſt the Priſoner, 
who had ſubmitted to the Law, and to their Autho- 
rity, and was willing to do what the Law required, 
namely, to pay the Debt, and they kept him in Du- 
rance only tor Civility Money, uſed him ill, began 
the Quarrel, and fought with the Man on that Ac- 
count, they ſubmitted it whether it was not Murder. 
They agreed that there was not any Perſon preſent 
at the Beginning of the Quarrel, or who continued 
there during the Quarrel ; but from the Circum- 


ſtances and the Evidence, it would appear that the 


(Quarrel was begun by the Officers. Indeed there 


were Piſtols tetch'd by the Deceaſed ; but they were 


not deſign'd to be made uſe of to injure the Bailiffs: 
They were only for his Preſervation, it he ſhould 
be ill uſed by them. If after he had taken theſe Piſtols, 
he laid them aſide, aud the Bailiffs took them up, 
and with one of them ſhot the Priſoner, he appre- 
hended that would take off the Circumſtances that 
ſeemed to fayour them. 


Thomas Hargrave, Servant to the Deceaſed, ſworn. | 


Serj. Cheſhire, Tell what paſt between your 
* the Defendants ; and be ſure ſpeak the 
rutn. | 


Hargrave. 
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Hargrave. My Lord, my Maſter ſent me to call 
a Pair of Oars to go to Weſtzainſter, on Tueſday be- f 
e tween Nine and Ten o' Clock, (I can't tell what | 1 
f Day of the Month it was;) and when J had called , 
| them, he bid me take my Hat and go along with 
»f | him. When we had got two or three Doors from | 
io our Lodging, a little Man, named Tranter, clappp'd vol. vi. p. 199: [ 
him on the Shoulder. | Az the Priſoners Deſire the 


q other Witneſſes were order'd out of Court.] Aud pre- 5 
Cn ſently atter came another Man, Reaſon, and ſaid ; 
oh they arreſted him: With that my Maſter ſays, Gen- 
r- tlemen, If you will go with me, you ſhall have your 


ey Money. My Wife is with Child, and I am afraid fhe 
will be frighted. No, damn you, we will go with no 

(- e Minter. With that, with great Perſuaſion, my 
e, Y} Malter got them to go to his Lodging, and ſaid, 
o- I Fetch the Aitorney, and I will pay the Money. Rea- 
ne n lent Tranter for the Attorney; and Reaſon went 
er, up with my Maſter, who ſaid to my Miſtreſs, M 
el Dear, don't be frighted ; here are two Raſcals who 
er, have abuſed me in the Street. My Miſtreſs ſaid, Go 
o- % my Nephew. I went, but he did not come im- 
d, mediately. When I returned, I went into the Room, 
u- and there was no Harm then: My Maſter was walk- 
an ing about the Room; and Reaſoz ſtood with his Back 
.c- to the Wall, and his Face to the Piſtols. My Maſ- 
er. ter ſaid, Let me fee your Warrant : Reaſon ſhewed it 
nt him, and he ſaid, Wipe your Arſe with it, and throw'd 
ed it down upon the Ground. Reaſon asked for Civi- 
m- IF lity Money. My Maſter faid, No, he would give him | 
the one, for be had not ſed him well. At lait Trauter 1 
ere came; I opened the Door to him, he run up Stairs: | 
ere I ſtaid to ſhut the Door, and heard a Ruſtling or Noiſe; 
s: upon which I run up Stairs after Tranter; and I ſaw 
id Tranter cloſe with my Maſter, and throw him againſt 
ls, the Cloſet Door; and Reaſo took his Sword, and 
up, tun my Maſter through. I took Keaſon hold of the 
re- Sword Arm, and he ſaid, Damn me, if you don't go 
hat I ont of the Room, you fhall die before your Maſter. I 

heard no Piſtol all that Time. 

Jy Serj. Cheſhire. Did you go in after the Piſtol was 
n. YT hot off, to ſee your Maſter ? | 

JT Hargrave, No; I did not ſee him till after he 
our was carried into t'other Room. 
the Serj. Cheſhire. Did your Maſter give any Dircc- 

I tion to fetch the Money? 


Iargrave. 


VE. 
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Hargrave, Ves; he ſaid to my Miſtreſs, Fetch 
the Money, and 1 will pay theſe Raſcals. 

Mr. Reeve. Had your Maſter any Weapon? 
Hargrave. No. : 

Mr. Reeve. Where were the Piſtols? 

Hargrave. One was on the Table, and the other 


Was in the Window : I hey were not within his 


Reach. 
Mr. Reeve. You ſaw him ſtab your Maſter : Was 
there any Attempt to give him another Stab? 

Hargrave. Ves; he went to give another Stab: 
I took him by the Sword Arm, and he ſaid, Damn 
you, you ſhall die before your Maſter. Upon that! 
went, and cried out Murder. | 
I. C. Juſtice. When Tranter came, you open- 
ed the Door, and followed him up Stairs: Did you 
hear before he entered the Room any Noiſe or 
Stroke ? | 

Hargrave. Only two or three Words: I can't 
tell what they were. | 

Mr. Hungerford. What ſaid Reaſon when your 
Maſter told him he did not ute him well? 

Hargrave. He ſwore, and call'd him a great many 
Names, call'd him Minter and I don't know what. 

L. C. Juſtice. Did your Maſter deſire them to 
go to any particular Place? 

Hargrave, He ſaid, if they wou'd go with him to 
Meſtminſter, he wou'd pay them the Money: But 


they retus'd to go, and ſaid, They wou'd go with 


no fuch Minter. He wou'd have had them gone 


with him to Weſtminſter, for fear of trightning his 


Vol. vi. p. 200. 


Wife: She was great with Child: With great Per- 

ſuaſion he got them to go to his Lodging. 
 Tranter, Did not I deſire your Maſter to ſend 

you for the Attorney, and he ſaid, Dama you, you 


ſhall go. | 
Hargrave. No; I heard no ſuch Thing. 


[ Heſter Gerrard, Maid to the Deceaſed, ſwors. ] 


Mr. Serj. Cheſhire. Tell the Court and the Jury 
what happen'd at Mr. Lutterell's Lodgings. | 
I. Gerrard. I was in the Kitchen of a Tuel- 
day, and heard my Matter return again, when he 
was but juſt gone out before. I itepp'> to the Stairs, 


and ſaw him come in with another Man. I _ 
im 


<< 
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him go up Stairs: I liſten'd, and I heard him ſpeak 


loud. I underſtood he was arreſted. I went up, 


and found my Miſtreſs in the Dining-Room, with 


my Maſter and Mr. Reaſoz. In a little Time ſhe 


went ont of the Dining-Room into the Bed-Cham- 
ber; my Maſter and Mr. Reaſoz were in the Room 
together; my Maſter talk'd, and walk'd about the 
Room. I ſtaid with my Miſtreſs ſome Time, and 
heard my Maſter go up Stairs, and come down 
again immediately. UponthisI went into the Room; 


my Maſter had two Piſtols, and he put them on each 


Side of his Coat. I ask'd him, I hat do you do 
with theſe Piſtols, if my Miſtreſs comes ſhe will be 
frighted. Says he, I don't deſign to do any Hart. 
Then he told me how they had abus'd him in the 
Street, and call'd him Minter. Says I, Sir, pray lay 
down your. Piſtols; and he laid them both down on 
the Table, and had only his Cane in his Hand. I 
went to my Miſtreſs again ; and ſhe was in her Clo- 
ſet, taking out ſome Money. She got up, lock'd 
the Cloſet Door, and ſat down on the Bed-Side, 
and was frighted. Afterwards I heard fome Body 
ock at the Door; and ſtepping to the I op of the 
Stairs, I ſaw, I ſuppoſe, that Man, (pointing to Tran- 
er;) the Boy let him in; I ſaw him come along the 
Entry, and the Boy follow him. Upon that I went 
tomy Miſtreſs, and ſaid, There is a ſecond Perſon 
eme; I dont lile him; ſhall I ſtop him on the Stairs ? 
He went into the. Room, and I ſaw the Boy follow 


him. I went in to my Miſtreſs again, and heard a 


Noiſe, but did not know what it was. I heard the 
Noiſe grow greater, and ſtepp'd ſoftly through the 
Paſſage, threw open the Dining-Room Door, and 
law this Gentleman (pointing to Reaſon) ſtabbing 
my Maſter with all his Might, and he on his Back 
on the Floor, lifting up his Hands, as it he begg'd 
tor Mercy, The other Bailiff had his Back rowards 
me, ſtanding by the Side of my Maſter. I ran to 
the Door, and cry'd out Murder; then off went the 
Piſtol. I was frighten'd ; for | thought they had ſhot 
after me; and in about two Minutes there went off 


| another, 


Mr. Hungerford, Could your Maſter come at 


| the Piſtols ? or had he any Thing in his Hand? 


Heſter. He was upon the Ground on his Back, 
and his two Hands lifted up thus; and Mr. Reaſon 
Vox, VIII. Bb ſtabbing 
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ſtabbing him upon the Ground, He ſtabb'd him up- 


on the left Side. 
Serj. Cheſhire. Did the Piſtol go off till after 


you had left your Maſter, and he was ſtabbing him? 


Heſter. It was after I ſaw him, within two Mi- 
nutes after. Upon my crying out Murder, the People 


came up Stairs. 


. Did I ſtay in the Room by myſelf, when 
your Maſter went up Stairs? 
Heſter, Ves; you did. 


L. C. Juſtice, And when he came down, he 


had a Brace of Piſtols? 

Heſter. When I ſaw him he had them in his 
Hand; and when I inſiſted on his laying them down, 
he caine and laid them down on the T able by me. 


[Thomas Waters, a Waterman, ſworn.] 


Serj. Cheſbire. Will you tell the Court what you 


know of their crying out Murder at Mr. Lutterells 


Vol. vi. p · RE 


Lodging. | 

Waters. I was at the Water-Side, when Captain 
Lutterell came down to go by Water. I went down 
to carry him, and two Men croſs'd over the Way 
to him. I was gone down to my Boat to wait for 
him; but he not coming, I came back again; and 


ſeeing them go into the Houſe, I went to the Water- 


Side, and ſtaid there, till the Lad crying Fire, Mur- 
der, I run into the Door; and when 1 was about 
half Way up Stairs, Lord, ſays the Boy, they are 
murdering my Maſter. | run to the Stair-Head, 
and heard the Piſtol go off, and ſaid to the Boy, Is 
there any more Piſtols? Then I open'd the Door, 
and went in, and met Reaſon with his Sword drawn 
in his Hand, and as he was putting it in, it ſtuck, 
Serj. Cheſhire, Where was Captain Latterell * 
Waters. Laid down on the Floor, all in his 
Gore. The young Man follow'd me in. One Pi- 


tol lay upon the Table. Trauter was behind Rea- 


ſon, and ſhew'd me his Hands, and faid, See how 
I am us'd. Reaſon was opening the Door: I took 
hold of him, and ſaid, You mult go no further; 
here is Murder done. Then the Conſtable came in; 
and I charg'd him with them. The Captain's Sword 


was itt the Middle of the Room broke. He lay on 


his Right Side with his Arm on the Chair, RY 
er). 
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Serj. Cheſhire. How far was the Table off? 
Waters. The whole Breadth of the Room: He 
lay juſt before the Fire-Place. I ſaw but one Piſtol ; 
[ came in when the laſt Piſtol went off; and I met 
Mr. Reaſon, and put him by with my Hand to come 
into the Room. 
Trauter. What Wound did you lee me have? 
Matern. No more than in your Hand. He 
hew*'d me his Hand. | 
I. C. Juſtice. Was the Sword in the Scabbard 
that was broke; and whoſu was it? : 
Waters. It was out of the Scabbard ; and muſt 
be the Deceaſed's, becaute the other had his Sword 
drawn in his Hand. I defir'd the Conſtabletodraw 
the 9word, and ſaw it bloody a good Way. 


{ Mr. Peters ſwory. ] 


Serj. Cheſhire, Will you tell the Court whither 
jou was ſent for on the 17th of October? and b 
hom? 

Mr. Peters, On the 17th of October laſt, I think 
t was in the Forenoon, about Twelve o'Clock, I 
was ſent for to viſit Mr. Lutterell: The Meſſenger 
told me he was expiring. I came into his Room; 
where I found him on his Bed in a wounded Con- 
dition, and languiſhing of his Wounds. He ſeem'd 
delirous that I would pray to Almighty God for his 
Soul ; for he believ'd he had but a little Time to con- 
nue in this World, and therefore he defir'd to make 
the beſt Uſe of ir. I was ready to aſſiſt him, and 
tlir'd him to conſider how far he might be inſtru- 
mental in bringing this Misfortune on himſelf. I 
delir'd him to conſider, that as a dying Man great 
Weight would be laid on his Words; therefore if 
ie laid any Thing not ſtrictly true, he might involve 
unocent People in the Guilt and the Puniſhment ; 
terefore I deſir'd him to lay his Hand upon his 
Heart, and conſider. 

He told me, As a dying Man, as he expected to be 
iry'd for this very Fact at the Barof Heaven, as well 
i the Perſons who had iujur d him, he aſſur d me he 
vas murder d in a barbarons Manner. Afterwards 
ame in one Church, a Bailiff in the ſame Street, 
ind defir'd me to put it home to him. Idid. Upon 
ich he made me the ſame Anſwer, T haz he was 
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barbarouſly murder d. He wanted Spirits, or would 
have expreſs'd himſelf more fully. On this I pray'd 
by him; and when I had done I took my Leave of 
him. In about an Hour afterwards I was ſent for 


again. When | came there, I met Mr. Vernon and 


Mr. Haines, Juſtices of the Peace. One of the Juſ- 
tices gave Mr. Latterell his Oath ; and there being 
no Clerk there, deſir'd me to take his Words in 
Writing; which I did. The Words were theſe; 
The Bailiffs took the Piſtols from my Table; they 
fir'd them twice: The fat Man drew his Sword, aud 
run me into the Body with his Sword; and then drew 
my Sword, which 7 broke in his Hand, and begg d fir 
Lie I neither fir'd a Piſtol, nor made one Pub); 


the) both run me through. I offer'd to pay them the 
Toney. I think theſe are the very Words he ſaid. 


After this I pray*d by him again; and ſtill deſir'd that 


he would not lay any Thing to the Charge of Peo- 
ple that were not guilty. I left him then, and came 


again a third Time; and as I was praying by him, 
he interrupted me, and ask'd me if it was not proper 
to receive the Holy Sacrament, which he was deſi- 
rous to do. | ask'd him if ever he had received the 


_ Sacrament. He told me he had. I G deſir'd him to 


conſider; and to aſſiſt him, I put him into a Me- 
thod. I told him one Thing which was neceſlary, 
Which, perhaps, he might come into with Reluc- 
tance; and that was Charity, and forgiving his Ene- 
mies. I told him he had been hardly dealt with, | 
believ'd; yet it did behove him, as he dy'd a Chriſtian, 
to forgive them. He told me he did forgive them, 
and he hop'd Almighty God at the laſt Day would 
forgive their Indiſcretion. He died ſome Time at 
ter wards; but then in ſo doſing a Condition, that! 
could not attend him to any Purpoſe. 
or. Hungerford. Did he ſay who fir'd the Pi- 
tol * | 

Mr. Peters. When I ask'd him if he fir'd eithet 
of the Piſtols, I told him one of the Bailiffs ws 
wounded, and there were two Balls taken out! 
his Hand. He aſſur'd me, as he was a dying Mat, 
he fir'd neither of the Piſtols. 

Reaſon, Did not he confeſs that he had broke 
One of their Heads? 


Mr, 
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Mr. Peters. No, nor any Thing like it; ſo far 
from it, that he ſaid he did not deſign to hurt a Hair 
of their Heads. 

L. C. Fuſtice. 
take the Examination? | 

Mr. Peters, Yes, my Lord; I did take it. 

Serj. Cheſhire. My Lord, | apprehended we had 
it ready to produce but am told to my Surprize, that 
Mr. /erzoz hath it, and he is gone into the Coun- 
try. | 
"Mr. Peters. My Lord, there is a Copy of it in 
my Depoſition before the Coroner. 

L. C. Juſtice. You have given an Account of the 
Examination of this Gentleman; firſt before the 
Clergyman, afterwards before two Juſtices of Peace: 
His Examination was taken and reduc'd to Writing, 
By Law, unleſs you ſhew you are diſabled to do 
it by ſome Accident, you mult produce that Wri- 
ting. 


Mr. Haynes, one of the Juſtices of Peace, ſworn. | 


L. C. Juſtice. Did you take the Priſoner's Ex- 
amination ? 

Mr. Haynes. My Lord, on the 17th of October 
laſt, the Priſoners were brought betore me, being 
charg'd with the Murder of Mr. Lutterell. J under- 
ſtood he was not dead; and ſo Mr. Vernon, another 
Juſtice of Peace, went with me to Mr. Luttere!!s 
Lodgings, where we found him in a very weak 
Condition, but ſenſible. Weadminilter'd the Oath, 
in order to take the Examination in Form. My 
Hearing not being very good, Mr. Vernon examin'd 
him; but before he could perfect his Examination he 
fainted away, and could not go on. Then w 
went to my Houſe, and examined the Priſoners, 
and committed them. What the Deceas'd ſaid to 
Mr. Vernon and the Miniſter, I did not hear; fo can 
give no Account of it. | 

Mr. Reeve. Had you the Paper? 

Mr. Haynes, No, I had not. 

Mr. Peters, I gave it to Mr. Vernon; and ob- 
tain'd it of him to ſhew the Coroner ; and afterwards 
gave it him again. I took a Copy of it, and ex- 
amin'd it. 
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L. C. Juſtice. We mult have the Original. 

Mr. Hungerford. We hope we may read the 
Depoſition taken before the Coroner. This Gentle- 
man ſays he ſaw the Examination taken in the. Pre- 
ſence of two Juſtices of the Peace; and the very 
Words of that Paper were contain'd in the Depo- 
ſition taken before the Coroner. 


No Evidence can L. C. Juſtice. That won't do; you have not the 


be given of an 
Examination, 
bur it muſt be 
produc'd in 
Court. 


Examination of the Deceas'd. It is ill done of 
Mr. Vernon; he ought to have attended here, and 
have brought the Examination into Court; and 
without that, we can't arrive at the Truth in this 


Caſe. I doubt you muſt lay aſide all the Evidence 


of this Gentleman, for want of the original Exami- 
nation. . | 

Mr. Reeve. Suppoſe no Examination had been 
taken, we apprehend what he faid would have been 
proper to lay before the Jury; therefore as this Gen- 
tleman gives an Account of what the Deceas'd ſaid 


at another Time, (though we can't give in Evidence 


Vol. vi. p. 203. 


what he ſaid at his Examination, ) yet we may give 
an Account of that. | | 

I. C. Juſtice. In the Court of Chancery, when 
a Perſon is examin'd upon Oath, and gives in a firlt, 
ſecond, and third Anfwer, all theſe are taken but 
as one entire Anſwer. You are to be heard no more 
to it, becauſe you ought to produce it. 

Mr. Hunger ford. e have the very Confeſſion 
in our Briefs; and if we had thought it could not 
have been produced, we ſhould not have open'd it, 

L. C. Fuſtice. There is an Examination too in 
Print that ought not to be; the Perton that did it, 
ought to be cenſured: Are juries to be prepoſſefs' d 
Here is a Printed Pamphlet, the Title whereof 1s, 
Mr. Lutterell's Cry for Juſtice. ES 

Mr. Juſtice Eyre. Mr. Peters ſhould declate 
what he ſaid the firſt and the third Time; for at 
the ſecond Time he attended, the Examination was 
taken before the Juſtices _ 

L. C. Juſtice. It ſeems to me to be a Matter of 


great Conſequence, if the firſt is allow'd without 
producing the ſecond. 


Mr. Juſtice Eyre. It cannot properly be call'c at 

Examination, 
Mr. Hungerford. The firſt Time he examin'd him 
23 a Chriſtian; as a Miniſter, as to the ſecond Exa- 
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mination. Mr. Peters had no more to do in it than 
as a Juſtice's Clerk. ; 


L. C. Juſtice. The Examination taken before the 


Juſtice was to confirm the former Examination; 
and upon that Examination all was reduc'd into 
Writing. of 

Mr. Juſtice Pois. If the Examination in Wri- 
ting related to what was ſaid before, and perfected 
that, how will they aſcertain the whole but by pro- 
ducing the Writing ? 
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Mr. Juſtice Eyre. I don't know how to call Vol. vi. p. 204 


this perfecting the former Examination: You can't 
call che Diſcourſe between him and Mr. Peters an 
Examination. At the Old- Bailey, Evidence is allow'd 
to be given v/va voce of Things ſaid at other Times, 
though not of what was ſaid at the Time of the 
Examination. | 
Mr. Fuftice Pouis. What does Mr. Peters mean 
by perfecting the Examination? 
Mr. Peters. I beg your Pardon; it was not my 
Word. | | 

L. C. Juſtice. Not to differ about Words: The 
Miniſter came to enquire of this Gentleman about 
the Circumſtances of his Death; afterwards the fame 
Miniſter is preſent when the Juſtices of Peace come : 
They deſire this Miniſter to take the Examination in 
Writing. He does it, asking the ſame. Queſtions he 
did before, deſigning to make the firſt Examination 
more authentick. Now, when the Examination of 
the Deceaſed before a Juſtice is taken in Writing 
by the ſame Perſon that enquired of him before, in 
order to perfect aud conſummate the former Exa- 
mination, whether you will not take them as one 
entire Account given by the Deceafed? As there 1s 


an Examination in Writing in the Preſence of the 


ſame Perſon, and they give no reaſonable Excuſe 
why they don't produce it, there ought to be the 
leſs Credit given to them. 

Mr. Juſtice Eyre. I think there is leſs Credit to 
be given, becauſe the Examination is uot produc'd; 
however it is Evidence. | | 


Mr. Fuſtice Forteſcue. I think we ſhould allow 


what was ſaid at other Times to be given in Evi- 


dence, though not what was ſaid at the Time of 


the Examination: The firſt was tio Examination, 
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only what Mr. Peters will take upon him to ſay 


paſs'd between them. 


J. C. Juſtice. Go on with your Evidence, 

Mr. {f-eve, Mr. Peters, you hear the Opinion of 
the Coort; That what paſs'd at the Writing of this 
Paper you muſt not take any notice ot, but give 
an Account of what pals'd at any other Time» 

Mr. Peters. I told your Lordſhip when I was 
ſent for to viſit him the firſt Time, I found him 
dangerouſly ili: After I had talk'd to him ſome 
TT une, to put him in mind of Death, I deſir'd to 
know how far he ud been inſtrumental in bring- 
ing this Misfortune upon himſelf. He aid, As he 


wa, @ ay'n? Man, and expected to be judged at the 


loft Day, they 1:11 47d him barbarouſly. I repeated 
it to him 4gain, at the Rec f Mr. Church a bailif, 
and the lait Tine I came t , when herecelv'd 
the Sacrament. 

I. C. 7::ce. Did you ask him, if he had ſtruck 
any of the Bailiffs? | | 

Mr. Peters. I vid not: But I ask'd him if he had 
given them any Provocation. T'o which he anſwer's, 
Hie 1:4 given ibem u Provocation. 

. . C. Julice. Did he ſay ne gave the Bailiff 
that Wodan? 

Mir. Varg. ] told him one of the Bailiffs was 
Wouided in the Hand, and it was probable he was 
the Perſon that diſcharg'd that Piſtol. Upon which, 
he aſſured me he tired neither of the Piſtols: He 
neither drew his Sword, or fired either of the 
Piſtols. 

L. C. Juſtice. What paſs'd the third Time? 

Mr. Peters. As he was going to receive the Holy 
Sacrament, I begg'd of him to conſider, whether 
what he had ſaid was true, He ſaid, Every Article 
he had ſaid, as he was a dying Man, and as he hopes 
20 receive Benefit by the Sacrament, every Thing be 
ſaid was ſtrictiy true. 


[Mr. Sparham, the Surgeon, ſworn. 


Mr. Reeve. Give an Account in what Cond- 
tion you found the Deceaſed. 

Mr. Sparham. I found him wounded under the 
Right Pap with a Shot. I found ſeveral other Wounds; 
one near the Liver, the lower Part of the * 
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Rib, near the Backbone, ſeveral other Wounds, with 
a Sword, three or four on his Belly. Upon open- 
ing his Body, I found that the Wound with the 
Bullet had penetrated about nine Inches towards his 
Back; which Wound was mortal. I found ano— 
ther Wound with a Sword near the eighth Rib, 
three Inches aud an half broad, penetrating the 
Thorax, and wounding the Diaphragma, which was 
alſo mortal. I found eight other Wounds with a 
Sword, about a quarter of an Inch wide each, and 
a quarter of an Inch deep, one near the Left Pap, 
four others on the Right Side of the Belly, two more 
on each Sid: the Backbone. 

Mr, Reeve. You look'd upon two of the Wounds 
— be mortal, one whereof was with the Filtol- 
hot. i 

Mr. Sparham. Yes; I ſaw two Leaden Pieces 
taken out of his Body. 

L. C. Fuſtice. What ſay the Priſoners? 


377 


Reaſon, My Lord, we arreſted the Gentleman in The Priſoner's 


Sarry-Street; He defir'd us to go to his Lodging. Defence. 
When we came there, fays he, Go and ſee for the 


Attorney, aud I will pay the Money. Tranter went 
to the Attorney for his Bill; and I went up Stairs 
with the Gentleman into the Dining-Room. When 
he came up, ſays he, My Dear, I am arreſted, it 1s 


| for Mr. Rouſe's Bill; and began to look a little 


angry; went to his Scrutore, and took ſomething out 


of it; and then went up Stairs and fetch'd his Piltols, 


clap'd one to my Breaſt, and threatned to ſhoot me. 
] was ſurpriz'd; his Lady run out of the Room, and 
I gave him good Words. Says he, Sirrab, PU let you 
live a little till your Partner comes bach; and then I 
will ſend all your Souls to Hell together. T hen the 
Foot-Boy came back, and ſaid the Gentleman was 
coming. He order'd the Boy out of the Room, and 
one knock'd at the Door. When the Boy was gone, 
he clap'd his Piſtols one on one Side his Boſom, 
and the other on t'other; and my Partner coming 
into the Room he gave him a Blow over the Head. 
with that he cloſed in with him, and then one of 
the Piſtols went off, and wounded him. Then he 
drew his Sword, and I drew mine. And then the 
other Piſtol went off; which was the Occaſion of his 


Death. 
Mr. 
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[ Mr, Twice, the Attorney, ſwors, | 


He depos'd, That he was employ'd by the Plain- 
tiff, Mr. Carr, to take out a Writ againſt Mr. Laut- 
zerel on an indors'd Note; which he did, and gave 
it to Reaſon; who got a Warrant upon it; and that 
Tranter told him the next Morning they had ar- 


reſted him, and came to him for a Bill of the Debt 


vol. vi. p. 206. 


and Charges; which he gave him. | 
LMr. Tims ſworn, and the Warrant ſhew'd him. 
He depos'd, That this was the Warrant made out 
on the Bill of —_ at the Suit of Mr. Carr, 
and the Warrant and Bill of Midaleſex were read. 
[Mr. Hickman ſworn.) 


He depos'd, That he made out the Warrant. 
Mr. Hungerford. Here is a Witneſs in Court, one 


Lucas, can prove that Reaſon Shot off the Piſtol. 


L. C. Juſtice. It is irregular; you come out of 
Time; but if my Brothers pleaſe, we will hear it. 


[Conſtance Lucas ſworn.] 


Mr. Hungerford. What do you know of Shoot- 
ing off the Pitt. | | 

C. Lucas. I was oppoſite to the Captain's Lodg- 
ing in Surry- Street, in a Room up two Pair of 
Stairs, and I heard a Piſtol go off. Upon that I went 
to the Window; and I ſaw a luſty fat Man take a 
Piſtol out of the Window in the Captain's Lodging 


up one Pair of Stairs, and let it off towards the 


Fire- ſide. 

Mr. Strange. Can you take upon you to ſay it 
was not Mr. Lutterell? 5 | 
C. Lacas. Yes; I am ſure it was not he: He was 
a little Man. 

L. C. Juſtice. When the luſty Man diſcharged 
the Piſtol, was any Body by? 8 
C. Lucas, No Body, that I ſaw. - 

Mr. Hungerford, The Coroner's Inqueſt came 
into this Room, and was ſatisfied, that from thence 
ſne might ſee into this Window. * 

| . 
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[Mr. Gifford, the Surgeon, ſworn.) 


Mr. G:fford. On Tueſday, the 17th of October 
laſt, about Ten or Eleven o'Clock in the Morning, 
I was ſent for to à Gentleman, Mr. Lattere/l. When 
1 came to him, I found him fitting on a Chair, and 
he lean'd back with his Shirt and Cloaths very 
bloody. Mr. Sparham was with him, in order to 
look to his Wound. We put him to Bed: We found 


a Wound about an Inch below the Right Pap by 


Gun or Piſtol-Shot; and we dreſſed it, and all the 
other Wounds we could find. I went into the Par- 
lour, and there were the two Priſoners at the Bar ; 
I was told one of them was wounded. Upon that 
I went to examine into it. Upon coming into the 
Parlour I examined Trazter, and there I found two 
Pieces of Balls, which were lodged in his Hand. 
We extracted the Balls. I found a ſmall Wound 
in his Wriſt, and a Razure on his Head: There was 
a ſmall Wound which was on the Wriſt; it ſeemed 
to be ſrom a Prick, ſomething that had entered the 
Skin. Then I went to Mr. Lutterell again: As he 
was in a good State of Senſe, I asked Mr. Latterell 
Whether he had fir d a Piſtol ? I asked him ſeveral 
Times. Hedenied it a firſt, ſecond, and third Time, 
and he uſed this Expreſſion, I call God to witneſs, I 
neither fired a Piſtol, nor crew my Sword, but was 
barbarouſiy murdered. ] was there again when Mr. 
Peters gave him the Sacrament, when he was asked 
the ſame Queſtion. He then anſwered, He neither 
did the one, or the other. In the Afternoon Mr. 
Keat and I went togther : He was then in a calm 
State, ſeem'd reaſonable, and we asked him, Kir, 
Vu can give ſame Account of this Matter; your Rea- 
ſon and Jud#mert are ſtrong ; I have heard that you 
fetch'd down the Piſtols ? He told me, He had; but 
with no malicious Deſign; only he would not be ford 
out of his Lodgings, I asked him, If there was any 
Blows given? He ſaid, They had given him abuſiue 
Language, which induced him to ſtrike one of them. 
Upon that they immediately ſei2'd him; the luſiy Man 
ſeiz'd him, and drew his Sword; he tumbled down, 
and he ſtabbd him : He often begg d them to ſpare his 
Life; the other ſaid, Damn him, draw his own Sword, 
and flab him. Mr. Lutterell's C inger and Thumb were 
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cut, as if it was with graſping a Sword. Then he 
laid, 2 he leſſer Man took a Piſtol, and clapp'd it cloſe 
zo his Breaſt ; and ſhot him in the Body; and the luſly 
Man held the other Fiſtol zo his Head, and ſhot it off. 
Which I the rather believe, becauſe he had ſome 
Powder-Spots or Marks on his Face. 

Reaſon, He Owned to you that he ſtruck one of 
us? 

G:fford, Les; but it was upon your giving ſau- 
cy Language. 

L. C. Juſtice. When you asked him upon what 
Account he brought down the Piſtols, what ſaid 


he? 


Giſors, e acknov ledged he had brought down 
the Piſtals, »ut with no evil Intent ; but as he was 


willing to pay his Debts, he was not willing to be 


forced our of his Lodging, and be expoſed, 
[Mr. Bonner ſwors.] 


He depoſed, That he came up Stairs juſt as Mr. 
L&tterel! was got to Bed, and asked him, if he had 
fired the Piſtol; and he anſwered, He had no Deſigu 
zo do them any Harm, or make any Reſiſtance ; but 
they Killed him cowardly and cruelly. 

Reaſon, After he {aid he had no Deſign to make 
any Reſiſtance, what followed? 

Bonner. When I came out of the Room, ſays 
Mr. G:fford to me, Mr. Tranter is ſhot in the Hand: 


Tt is certain Mr. Lutterel! foot him in the Hand ; 


therefore, let us go back aud an him. We went both 
of us, and asked him ; and he ſaid, No; as Goa 
ſhould judge him, he did not, nor had any Deſign of 
doing them any Harm; but he did threaten them ſe ve- 
ral Times. | 


Tranter. My Lord, I have loſt the Uſe of my 


Thumb by the Shot. 


Blake, the Surg eon, ſworn. | 


He depoſed, That Trauter was wounded in the 


| Thumb of the Right Hand, and in his Left had a 


Wound in his Wriſt. 
L. C. Juſtice. What was that Wound on his 
Head ? | 


Blake. 
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Blake. It ſeemed to be done with a Cane; the 
Skin was broke: And Mr. Reaſon had a little 
Wound in one of his Fingers, which ſeemed to be 
done with the Point of a Sword. 


Thomas Hargrave, the Boy, called again. 


L. C. Juſtice. You ſay, when Tranter knock'd 
at the Door, you went and let him in ; that you 
followed him up to the Dining-Room, and heard a 
little Buſtle before you went in ; but the firſt Thing 
you ſaw when you came in, was Zrazter runnin 
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your Maſter againſt the Cloſet Door, and Reaſox A 


pricking him with a Sword: I ask you, Whether 


when you was coming up Stairs before you enter'd 


the Room, if you did not hear a Blow ? 

Hargrave. I heard a Blow, but did not know 
who ſtruck it. | | 

L. C. Juſtice. Have you any more Witneſſes ? 

Reaſon. My Lord, we have none but ourſelves : 
We are Officers of the Court: He aſſaulted us, and 


—__ down his Piſtols, and ſtuck them in his Bo- 
om. 


L. C. Juſtice. Did not he afterwards take them | 


out, and lay them on the Table ? 

Reaſon. Ne, my. Lord. 
| Tranter. The Minute I came back, when I en- 
tered the Room, he ſtruck me over the Head with 
his Cane, and the Piſtol went off, and ſhot me in 
the Hand. 


[ The Cloaths being produced, it appeared by the Hole 
in the Waiſtcoat, that the Wound given by the Piſ- 
tol under the Right Pap, could no Way happen by 
any *Poſition of the Piſtols in the Boſom of the De- 


ceaſed, by the Piſtol going off of itſelf. } 


Reaſon, My Lord, we are Officers of the Court; 
and what we did was for our own Security, 


Mr. Reeve reply'd, That by the Evidence that had King's Counts! 


been produced, there was Reaſon to think Mr. Lutte- Rep V. 


rell had given one of the Balliffs a Blow on the Head ; 
but he ſubmitted it, whether that was aſufficient Juſti 
fication, 
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tion for the Officers to kill Mr. Lazterell in this \ 
Manner: That it was not pretended Mr. Lyutterell a 
fir'd either of the Piſtols ; but that they were in his : 


Breaſt, and went off themſelves. Mr. Latterell, in- 
deed, had own'd he threaten'd them; but if he did, 7 
he had not the Piſtols in his Power; one was on 
the Table, and the other in the Window ; and the 
Maid, before either of the Piſtols was fired off, ſaw 
Mr. Latterell on the Ground on his Back, and his 
Hands litted up, and the Bailiffs ſtabbing him : And BW 
tit appeared impoſſible that the mortal Wound he re- 
ceived could be given him by the Piſtol in his Breaſt. 3 
He ſubmitted therefore, upon the Whole, whether Mo 
it was a ſufficient Juſtification, though they were Of- © # 
ficers of Juſtice, and ought to be protected, ſuppo- 
ſing ſuch a Misbehaviour : Where there was no Ne- b 
ceſſity for it, they were not to be juſtify'd. 
L. C. Juſtice. If they have done nothing but 
What was proper to ſecure their Priſoner, and their 
own Lives when they were ailaulred, they are not 
guilty of Felony. | 
Mr. Reeve. We muſt ſubmit it, whether a Man 
ſtriking another over the Head be a Juſtification for 
him immediately to kill him. 
Mr. Hungerford, My Lord, here is a Man's 
Life taken away by two Perſons that had a 
Precept from a Court of Juſtice to arreſt. The 
only Thing they had to do was to ſecure the 
Perſon, and make him anſwerable to Juſtice ; and 
Whether this could not be done without all this 
Outrage ? whether Officers of Juſtice may execute. 
their Proceſs with ſo much Cruelty ? It amounts to 
| as great premeditated Malice, as can be conceived. 
Croke, Car. 131. There is Malice contained in Cruelty. In Hollo- 
way's Caſe there was a Provocation: But the Judge 
entered into the Fact, and queſtioned whether the 
Provocation was ſufficient to juſtify killiug the Boy. 
Keilyng's Reports And there is the Caſe of Mawgridge, reported by 
"el b. 276. the Lord Chief Juſtice Holt. There was a Provo- 
| cation: Cope had turn'd Hawgridge out of the Room; 
and yet this was not held a ſufficient Provocation ; 
and it was a very juſt Obſervation of my Lord Chief 
Juſtice Holt's, That when Caſes were attended with 
ſo much Cruelty and Barbarity, Malice ſhould be 
implied. It appeared here, that there were nine 
Wounds 
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Wounds, eight beſides that with the Piſtol; and cer- 
tainly two luſty Men, as the Priſoners at the Bar 
were, might have made him anſwerable to Juſtice 
without that barbarous Treatment. | 
Mr. Strange. My Lord, if Mr. Latterell, at the 
Time they aflaulted him with a Sword, had held 
his Piſtols in his Hand, and their own Lives had been 
in Danger, the Cafe had been different ; but as 
they were between him and the Piftols, ſo that 
it was impoſſible he could do them any ſuch 
Harm, they are the leſs excuſable for what they 
did. 
I. C. Juſtice. You mentioned the Caſe in Kei- 
hug You may remember there a Blow was a Pro- 
vocation ; and if a Blow be firit given, it will not 
be Murder though Death doth enſue upon it. 


— 


The Lord Chief Juſtice, in ſumming up the Evi- 
dence, made the following Obfervations. He 
ſaid, | | 


H ſhould have been very glad, if the Examina- Lord Chief Juſ- 
tion, that was reduced to Writing, had been 4% e Ker 
produced: That Mr. Peters, indeed, was a worthy gence, 
Perſon; but, as he ſwears upon his Memory, he Vol. vi p. 209- 
might miſtake; and a Miſtake of a few Words 
might alter the Senſe: And it was ſtrange, that of 
two Juſtices, the one appear'd, and the other, 
Mr. Vernon, with whom the Examination was 
left, did not appear, nor had any Endeavours been 
uſed to have him there; and, therefore, it muſt be 
an Objection, That the Proſecutor had not produ- 
ced the Evidence that was proper, but relied on the 
Memory of the Witneſs, This ſeemed to affect 
the Evidence given by Mr. Peters. 
That as the Priſoners had been fo civil on the Ar- 
reſt, as, at Mr. Latterell's Requeſt, to carry him to 
his own Lodging, that Circumſtance, be confeſs'd, : 
made ſome Impreſſion on him: It was what Bai. Vol. vi. p. 270. 
lifts were not bound to do; they were uſualiy rough, 
and not eaſy to be entreated, unleſs well paid for it; 
they were too favourable in truſting him in his own 
Lodging: And it was ſtill a greater Piece of Civili- 
ty, to ſend Zranter for the Attorney's Bill, and 
leaving Reaſon with him alone; he might have * 
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his own Servant, This was extreme civil Uſage, 
and was not often done by Men of their Character : 
Nay, Reaſon ſuffers him to go up Stairs into ano- 
ther Room, when his Partner was gone: This ſhews 
exceſſive Favour to their Priſoner, which they 


could not in Strictneſs juſtify : And Mr. Lutterell's | 


bringing down a Brace of Piſtols ſeemed to be an 


vytoward Return for their Civility. Indeed the 


Maid - Servant depos'd, That he ſaid he had no 
Malice towards them, and would not hurt a Hair of 
heir Heads; he only brought down the Piſtols, that 
he might not be impoſed on But he did not know 
what he meant, when he was in Cuſtody of the Of- 
ticers, and had been ſo civilly uſed, to bring down 
a Cale of Piſtols, to prevent his being ill uſed: It 
teems as it he intended to affright the Officers, that 
they ſhould not carry him away. It was the Duty 
of the Bailitfs to carry him off, and he brought down 
the Pittols to prevent that; and he owned, that he 
gave one of the Bailiffs a Blow on the Head with 
his Stick; and the Bailiffs ſay, in their Juſtification, 
that the Afſault begun on his Side. . It was ſtrange, 
that Trauter, immediately after he came back, 


Mould run him againſt the Wainſcot, and Reaſon 
aflault him with a Sword, without a Provocation. 


This Behaviour was not of a Piece with the other. 
He thought, it appeared by the Evidence, beyond 
Contradiction, that the Piſtols were brought down 


with a Detign to prevent his being carried off, and 


that he did give one of the Bailiffs a Blow with a 
Stick. | | . 

Upon the Whole, He thought it was plain, that 
the Priſoners at the Bar did kill Mr. Latterell; 
that when Trauter had him againſt the Wall, Rea- 
ſoz ſtabb'd him; and when he was lying on the 


Floor, Reaſon ſtabbed him; and it appeared by ano- 


ther Evidence, that Reaſoz, the fat Man, ſhot off a 


Piſtol; fo that he made no doubt but the Priſoners. 


at the Bar did give Mr. Lutterell thoſe Wounds of 
which he died, The Surgeons had depoſed, that 
there were eight or nine Woynds with a Sword, 
one of them mortal ; and a Wound with a Bullet, 


that was mortal. | 
Then the Queſtion was, Whether upon this Evi- 


if 


A. WB DO" =, ow» 20 


for Murder. 8 Geo. I. 1721. 


if guilty, then in what Degree ? whether Murder 
or Manſlaughter ? | 
Bailiffs were Miniſters of Juſtice, armed with 


the Authority of the Law; and thoſe who reſiſted 


a Bailiff in the Execution of his Office, reſiſted the 
Law: And in executing their Warrants, and doing 


what was neceſſary for that Purpoſe, for the ob- 
taining their Priſoner, or for the Security of their 
own Perſons, if Death enſued, the Bailiffs having 
the Authority of the Law on their Side, it was not 
ſo much as Felony; And it was neceſlary it ſhould 
be ſo; for without it, all their Properties would be 
precarious. 


Here is Mr. Lutterell under an Arreſt, fetches Vol. vi. p. 2:13 


down his Piſtols to prevent his being carried off, 
and threatens the Bailiffs; he doubted his T hreat- 
ning muſt have Reference, that he threatened to 


to diſcharge his Piſtols, or draw his Sword upon 


them; and he did not only threaten them, but gave 
one of them a Blow with his Cane; whereupon 
Tranter runs him againſt the Wall, and Kcaſon 
ſtabs him. Now, when Piſtols are brought down, 
Threatnings uſed, and a Blow given, the Officers 
are not to (ſtand (till till they are murdered: I hey 
could not tell what Mr. Lutterell's Intention was; 
as he had made an Appearance of Reſiſtance, and 
had made an Aflault, the Jury were to conſider, 
whether this was not a neceſſary Defence of the 
Officers to ſecure their Priſoner? The Maid ſaid, 
indeed, when the Piſtols were brought down, at 
her Perſwaſion her Maſter laid them on the Table, 
which was an Indication, that no ill Uſe was to be 
made of them; and it did not appear whether one 
or both of them were in Mr. Latterel/Ps Reach: But 
then it appeared, (I don't fee where,) that notwith- 
ſtanding the running him againſt the Wall, he had 
in ſome meaſure reſcued himſelt from that Force; 
and there was Struggling and Throwing-down 
which ſhew'd that he was not ſo in the Power of the 
Bailiffs, that they could be ſecure of preſerving their 
Priſoner, or their own Lives. That it muſt be left 
to the Jury, whether they believed Mr. Lutterell 
had a Deſign to refcue himſelf; and if they thought 
the Bailiffs had a juſt Provocation, and were appre- 
henſive of loſing their Priſoner, the Law allowed 


them to do what was neceflary tor their own Secu- 
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rity, and the Security of their Priſoner ; but if they 


thought this was done out of Heat and Paſſion by 
the Bailiffs, when there was no juſt Cauſe to appre- 
hend the Priſoner's being reſcued, then they were 
guilty of Felony. He confeſs'd it look'd barba- 
rous, that when a Man was in his Blood on the 
Ground, they ſhould follow their Blows, giving 
him more Wounds ; this was carrying the Thing 
a great Way, and look'd like Barbarity : But it 
Mr. Lutterell gave the firſt Provocation, whatever 
happened afterwards, if done for the Security of 
their own Lives, and of their Prifoner, would not 
make them guilty of Felony. 

It appear'd, that Mr. Lz#erell had given a Blow : 


Men of Honour were not to juſtify themſelves by 
ſaying ſawcy Language was give them; and there- 


fore they would be their own Avengers. That to 
make it Murder in the Bailiffs, it mult appear to be 
done malicioutly, and without Provocation : That 
Blows had always been allowed to be Provocations; 
and in this Caſe it was accompanied with tetchin 


_ down Piſtols, and threatening the Bailiffs what he 
would do; and if ſo, the Bailifts would not be 


guilty of Murder, but Manflaughter : Ihat they were 
to ajlert the Authority of the Bailiffs; but then 
they muſt not encourage the Bailiffs on a few angry 
Words, immediately to fall into a Paſſion, and 
take away the Life of a Man. It appear'd, that a 
Blow had been given under untoward Circumſtan- 
ces, after the Bailiffs had been threatened with a 
Deſign to prevent his being carried off by them; 
and it ſo, the moſt they could make of it would be 
Manſlaughter. 


The Jury being withdrawn, returned about an 


found guilty of Hour afterwards, and brought in their Verdict, 
Mauſlaughter- That the Priſoners were both guilty of Manſlaughter. 


Whereupon they pray'd the Benefit of their Clergy. 


and were immediately burnt in the Hand, 
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The TRIAL of JohN Woop- 
BURNE, of Bury St. Edmund's, 
in the County of Suffolk, Labourer; 
and ARUNDELCOKE, alias CookE, 
of Bury St. Edmunds aforeſaid, 
Eſq; at the Aſſizes held there on 
March 13. 1721. 


The Indictment ſets forth, 


THAT the Priſoners not having the Fear of The Indigment 
God before their Eyes, &c. after the 24% of Vol. vi. p. 212. 
Fane, 1671. viz. on the Firſt of January, 8 Geo. 

at Bury St. Edmunds atoreſaid, did, on Purpoſe, 

and of Malice forethought, and by lying in Wait, 

make an Aſſault unlawtully and feloniouſly upon 

Edward Criſpe Gent. and that the Priſoner John 

Woodburnue with a Bill, which he then had in his 

Right Hand, did on Purpoſe, of Malice fore- 

thought, and by laying in Wait, ſlit the Noſe of 

the faid Edward Criſpe, with an Intent, in fo do- 

ing, to disfigere the ſaid Edward Criſpe; and that 

the Priſoner Arundel Coke, at the Time of com- 

mitting the ſaid Felony, on Purpoſe, and of his 

Malice forethought, and by lying in Wait, was 

unlawfully and teloniouſly preſent, aiding and 

abetting the ſaid John Moodburne to commit the 

ſaid Felony, againſt the King's Peace, and the 

Statute in that Caſe made and provided. 


Mr. Lee, of Counſel for the King, opened the Mr. Lee. 

; g al. ) Mr. Serjeant 
Indictment; and afterwards Mr. Serjeant Selby, cr one 
another of the King's Counſel, pro hac vice, Open- for the King, o- 
ed the Evidence: Ihe Pritoners, he obſerv'd, were _ the Evi. 
indicted upon the Statute of 22 Car. II. the one F<. 
, > A . . Vol. vi. p 213 
tor maiming and disfiguring of Edward Criſpe; | 
and the other for abetting that Fact, which, by 
the Statute, was made one and the fame Offence: . 
That his Majeſty, as the Father of his People, 
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and for their Safety, had been pleas'd particularly 
to regard this Proſecution for fo horrid and bloody 
an Atlaſſination; and though it was difficult to 
{ſtand in that Place without the greateſt I enderneſs 
for their Fellow-Creatures, yet thoſe Men who 
had diveſted themſelves of all Humanity, ceaſed to be 
fuch. It was Cruelty to the King's People not to 
ſtand up againſt them, ſo far as was conſiſtent with 
Law and Juſtice: Their Proſecution was become 

the common Concern of Mankind; for ſo long as 
theſe Priſoners had a Being here, the Life of every 
Man was precarious, and but at the Will of ſo in- 

fernal a Contriver as the one, and ſo hellith an 
Executioner as the other: That the firſt Witneſs 
they ſhould produce was Mr. Criſpe himſelf, who, 
by a particular Providence, had ſurviv'd this horrid 
Attempt, and was preſent in Court to give Evidence 
of it. | 


| Here the Serjeant gave an Alſtract of the followin 
| Evidence. | 


Mr. Serjeant Branthwait, who was alſo Council | 
for the King on this Occaſion, obſerv'd, I hat by the | 
Stat. 22 Car. II. if any Perſons, on purpole, and of 
Malice aforethought, and by lying in wait, ſhould 
unlawtully cut out or diſable the Tongue, put out 
the Eye, flit the Noſe, c. with an Intention in ſo 
doing to maim or disfigure, the Perſons ſo oftending, 
their Counſellors, Aiders, and Abettors, knowing 
thereof, were Felons without Benefit of Clergy: 
That the Fact the Priſoners were indicted for, was 
attended with ſuch Circumſtances of Inhumanity and 
Baſeneſs as cou'd not be paralell'd, as wou'd appear 
by the Evidence. | Here the Witneſſes were call'd. 


Mur. Edward Criſpe ſworn.) 


5 6a 7 _ «as Py a 


Pol. vi. p. 214. 1 
Serj. Selby. Mr. Criſpe, give an Account of the 
| — 9 * Matter to the oo * 8 
Criſpe. On New Year's Day laſt I was invited 
to ſup at Mr. Cofe's ; and being there before Supper, 
he propos'd to me to go to Mrs. Fanny Monb's. 
We ſupp'd about Seven; and after Supper, about 
Ten O'Clock, he call'd me out of his Parlour. I 


follow'd him. We went into the * 
1 . t 


8 mis e ee „ 


It was then very dark, the Moon did not ſhine. He 
took three I urns before the Houſe where Mrs. Mons 
dwelt; then he ſtood till, and hollow'd. I was 
afraid, and made up towards the Wall, but in a 
(Quarter of a Minute ſome Body came behind me, 


and knock'd me down. I cannot tell what was 


done to me afterwards, for on that Blow I loſt my 
Senſes. After ſome Time I came to my Senſes, 
and return'd to Mr. Coke's, where I was ready to 
taint and die. They found me very much wounded. 

L. C. Juſtice. Was Mr. Coke by when the firſt 
Blow was given you? 5 

Criſpe. Ves, he was. 

Cote. Do you remember that you ſaw me? 

Criſpe. You were cloſe by me when I was 
knock'd down. 


[Mr. Brown ſworn. | 


Serj. Selby. I think you are a Relation of Mr, 
Coke's? 

Brown, Yes, Sir; I married his own vilter, and 
he married Mr. Criſpe's Siſter, A Day or two be- 
fore laſt New Year's Day, I and my Wife and 
Daughter were invited to ſup with Mr. Coke; and 
accordingly we went. LI came about Six 0'Clock, 
and found Mr. Coke and Mr. Criſpe drinking a Glaſs 
of Wine in the Parlour before Supper. Ihe Wo- 
men were above Stairs, I ſat down With them; 
and we three ſtaid in the Parlour till Supper Time: 
When Supper was ready, we went up Stairs. After 
Supper, between Eight and Nine, we three came 
down into the Parlour again. Some Time after 
Coke went out of the Room, and then came back 
and beckon'd to Mr. Criſpe, who follow'd him out 
of the Room. Mr. Coke was gone about ten Mi- 
nutes, and then return'd. He ſeem'd to be out of 
Breath, as if he had walk'd faſter than ordinary. 
Hedrank a Glaſs of Wine to me; and after he had 
{at ſome Time he went out of the Room. I heard 
a Noiſe up Stairs; and being told my Daughter was 
ill, I went up, and in a little Time came down 
again into the Parlour, where I found Mr. Coke. I 
ask'd him what was become of Mr. Criſpe, he told 
me he believ'd he was gone home in the dark. In 
about two or three Minutes after Mr, Criſpe came 
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in very much wounded and bloody. I was fo ſur- 
priz'd, that I could not take particular Notice of 
him. 
Mr. Raby. How long was it from Criſpe's go- 
ing out, to his coming in again ? 
Brown. It was near halt an Hour. 
Serj. Selby. Did Mr. Coke fee Mr. Criſpe when 
he came back to his Houſe? | 
Broun. Yes; and ſeem'd to be in agreat Conſter- 
nation. 
Mr. Raby. Pray Mr. Criſpe would any Eſtate 
have come to Mr. Coke by your Death? 


Criſpe., In caſe I had died, one hundred Pounds 


per Annam would have come to his Wite, as one of 
my Siſters. I have no Children: My next of Kin 
are three Siſters, one of which is Mr. Coke's Wite, 


[Mr. Sturgeon, the Sargeon, ſworn. | 


Serj. Selby. What do you know concerning the 
wounding Mr. Criſpe? 

Sturgeon. I was ſent for the Firſt of January laſt, 
about Eleven at Night, to Mr, Cr:/pe, who was at 
Mr. Coke's Houſe. I found him very much wound- 
ed, and in a weak Condition. He had loſt a great 
deal of Blood. I examin'd his Wounds : One 
Wound begun at his right Ear, divided the fleſhy 
Part of his Cheek, and ended on his Upper-Lip, juſt 
under his Right Noſtril: The Fleſh was all divided, 
and the Jaw left naked. Another Wound divided 
the Right Side of the Noſtril, and made an oblique 
Croſs over the Wound, and ended ncar the Right 
Under-Jaw.. - 

Serj. Selby. Was his Noſe lit? 

Sturgeon, The Noſe was cut from without into 
the Noſtril: The Edge of the Noſe was not cut 
through, but there was a Cut or Slit in the Nole 
that went through. I ſew'd it up; it was, indeed, 
but with one Stitch; it is yet viſible; and the Noſe 
was cut through, There was another deep Wound 
under the Chin, that reach'd from one Jaw to the 
other; and another Wound, that began at his Chin, 


croſs'd the Left Under-Jaw, and tended towards his 


Ear. There was alſo a ſmall Wound on his Left 
Check; another on his Upper-Lip; and another on 
nis Lett Temple. There were ſeven diſtinct Wounds ; 
x 1 ane 
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and I take it every one of the ſeven Wounds had a 
diſtin: Blow. 

Scrj. Selby. With what Inſtrument did you ap— 
prehend thoſe Blows were given? 

Sturgeon. It was cut ſo clean, that I thought it 
was done cither by a Knife or Razor. 

L. C. Juſtice. Let the Jury fee Mr. Criſpe's 
Wounds. | | 


| lere his Face and Wounds were ſhe um to the Fury. 


| Charles Willet, zhe Conſtable, ſworn.) 


Serj. Brauthwait, What do you know of Hood- 
baurne*s Confeſſion ? 

Miliet. After Moodburne was committed, I was 
with him, and ask'd him whether he was concern'd 
in the wounding of Mr. Criſpe. He ſaid he was; 
and that he ſtruck Criſpe three or four Blows before 
Coke left him. He ſaid further, that he was walk- 
ing up and down in the Church-Yard when Coke 
whiſtled to him; and on that Signal he went and 
aſſaulted Mr. C7:ſpe. 

Serj. Branthwait, Did he ſay where he waited 
before the Fact was done? 

I/iIlet., He told me he was defir'd by Mr. Coke 
to be up and down in the Church-Yard about Nine 
o'Clock that Night; and it being a cold Night, Coke 
gave him a Bottle of Brandy, and told him, he could 
not tell what Time Cr/pe would come home; but 
deſir'd him to be ready, and to ſtay, let it be never 


to long. ; 
Serj. Branuthwait. Did he tell you with what In- 


ſtrument he did it? 
Millet. He ſaid he did it with a Hook, or Bill, 


that was new ground for the Purpoſe, and it lay in 
his Houſe on the Right Hand of the Door. I went 
according to his Direction, aud found it, and brought 
it him; and he ſaid that was the Hook, that I have 


now in my Hand. 


[William Wetherell, /e Gaoler, ſworn. ] 


Serj. Raby, Give the Jury an Account of what 
you know of this Matter. 


Ce 4 IWetherell, 
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Wetherel', The Day after Mr. Coke was com- 
mitted to me, he ſent for me to his Chamber, where 
his Wife was crying, and in great Diſorder, as he 
ſeem'd to be likewiſe. She was deſiring her Hus- 
band to diſcover. When he came to himſelf, he 
told me, that he and Zvodbrrxe had had a Deſign to 
murder Mr. Criſpe, and had attempted it ſeveral 
Times, and deſir'd me to go and fecure H/codburne, 
I went to the Alderman, and told him of it ; and he 
gave m2 the like Orders. Coming trom the Alder- 
man, I met Mr. Coke's Man, who ask'd me whe- 
ther I had found him. 1 ask d him what he meant, 


thinking he had been ignorant of his Maſter's Con- 


feſſion; but he ſaid his Maſter had diſcover'd it to 
him, and had ſent him to take up Hoodburze ; and 
whilſt we were talking, we taw H#odbarme coming 
up; and deſiring Fobz Carter, a Smith, to aſſiſt us, 
we took Woodbarne, 
I. C. Juſtice. Did Mr. Coke confeſs any Thing 
to you concerning this Fact? | 

Witherell. Ves; he told me ſeveral Times, that 
he had a Defign to murder Criſpe; and that he im- 
ploy'd Moodburne, and deliver'd Criſpe into his 
Hands. He told me alſo, that it was done with a 
Hook; and that he bid Hoodburne cut his Weaſand 


or Windpipe; and that it Hvodbarne had not been 


a cow-hearted Dog, he would have done ſo, and 


| ſecur'd Criſpe from telling Tales. 


Mr. Kaby. Did Cole tell you how he effected 
this ? | 

Wetherell. He ſaid he called Mr. Criſpe out of 
his Houſe, went into the Church-Yard with him, 
and there he delivered him into Hoodbourne's Hands; 
and when H#/odvzrae (truck him, Coke laid he went 
away immediately. | | 

Mr. Raby. What have you heard Joodbarne ſay 
concerning this Fact ? 

Witherell, I heard Hoodburne ſay that he and 
Coke had lain in wait ſeveral Times, and at ſeveral 
Places, to murder Mr. Criſpe. | 

Mr. Raby. Did he give an Account what he did 
at this Time to Mr. Criſpe? 

 Witherell. Ves; he ſaid he {truck him a Blow 
with his Hook ; and not ſtriking him quite down, 
he gave him a ſecond Blow, which did: And that 
Criſpe, as he was falling, (though never uſed to 
I | ſwear 
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1 ſwear, ) cried out, God damn bim; and that then it 
e went to his very Heart to think that he ſhould kill a 
C Man with an Oath in his Mouth. He faid he gave 
- him ſeveral Blows, and thought he was dead. 

e 

89 Robert Moone worn. 

al 

e. He depoſed, That about three Vears ſince Mr. 


le Coke ſent for him, and told him, He wiſhed Mr. 
r Criſpe out of the World : He was a good. for- nothing 
e- Fellow. His Wife had a Trick of playing away his 
Lſtate, and he wiſh'd ſome Body would kaock him 
* on the Head, Whereupon the Deponent demanded, 


0 what Advantage that would be to him: Coke an- 
1d ſwered, A very good Eſtate ; and, after a little Time, 
18 ſaid, he did not value giving ten or twenty Gumeas 


to knock him on the Head. And the Deponent re- 
ply'd, He would not kill the Fe Villain ia the 


1g World for ten ſuch Towns as Bury. 
Mr. Lee. How came you to remember this ? 
at Moone. When T heard this Fact was committed, 
n- it came freſh into my Memory. 
is | 
a [Carter, a Blackſmith, ſworn. 
en He depoſed, That M oodhourne came to him on 


nd the Friday before New-Tears-Day, and told him 
his Maſter Coke wanted to ſpeak with him; that the 
ed Deponent went to Coke's Houſe thereupon, an 
he ſent for him up into his Chamber; and Coke 
of ask him, How he went on? That he heard the De- 
ponent had no Iron or C oals, and was afraid of a 
3: Cal; but he had a Thing in Agitation, that would 
nt make a Man of him as long as he lived: And asked 
him, If he could Reep a Secret? To which the De- 
ay ponent anſwered, As well as any Body, to ſerve 
; himſelf and his Friend, Then Coke ſaid, Do you 
nd think you could cut five or fix Mens Heads off, with- 
ral out Scruple of Conſcience ? The Deponent anſwer- | 
ed, That was too much for a Man's Conſcience to | 
iid bear. Coke anſwered, Do you ſcruple ſuch a Thing | 
as that? There are Men that have done ten Times 


W worſe, T1 ſuppoſe you mean the South-Sea Centimen, 
'n, anſwered the Deponent. Yes, ſaid Cote; They have 
lat ruin'd Families, and beggar'd Gentlemen: To cut 


to Menus Heads off, is but a Trifle to it; and asked | 
— | 
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the Deponent, If he could not cut off one May's 
Head? He anſwering No; Coke ſaid, H he world 
not cut off a Man's Head, and lay it down upon 
the Table before him, he was not for his Turn. That 
Coke atterwards gave him a Glaſs or two of Brandy, 
and bid him go home and conſider of it two or three 
Days; and if he could cut off a Man's Head with- 
out Siruple of Conſcience, he ſhould have Plenty of 
Gold and Silver, aud any Thing elſe he asked. 
The Deponent anſwered, He needed mo Conſidera- 
tion, he could not do it, Then Coke bid him ſend 
Hoodbarac to him; and he ſent him in to Mr. Coke. 

Serj. Selby. Did he ſay any Thing to you about 
Criſpe? 

Carter. I live in a Houſe of Mr. Criſpe's; and 
Mr. Coke was formerly his Steward; Hoodburne 
acted under him. Mr. Coke ſaid, Ile heard iny Hoſe 
was out of Repair; That it would be his after Mr, 
Criſpe ; and asked, II ſhould not like it better for 
him to keep it in Repair, as he had done before? 

Serj. Selby. I think, my Lord, we have ſufficient— 
ly proved Mr. Coke and Ho9d5nrze to be guilty, not 
only Within the Intention, but the Letter of the Sta- 
tute of 22 Car. II. upon which they ſtand indicted. 
We have proved the Malice premeditated and fore- 
thought ; the Intention to maim and disfigure, by 
ſlitting the Noſe, (for Mens Intentions were to be 
conitrucd by their Actions ;) and the Maiming and 


Dis figuring accordingly ; and that Mr. Coke was privy 


Vol. vi. p. 218. 


Noodburn q De- 
tence. 


thereto, and the Aider and Abettor of the Offence; 
And I can't doubt but the Gentlemen of the Jury 
will find them both guilty; in which they will have 
the Suffrage of all Mankind. #4 

L. C. Juſtice. Moodburne, What have you to lay 
for your ſelf ? . 

I vodburne. May it pleaſe your Honour, my Lord, 
the firſt Time that Coke began with me about this 
Matter, was on a Wedneſday in laſt Barley-Hat veſt. 
He ſent for me to mend his Copper; and after I had 
done it, he bid me go to the further End of the Mill 
Lane, and there he mult ſpeak with me; and which 


came fir{t, ſhould ſtay for the other. I was there be- 
fore him. When he came, he was on Horſeback, 


and his Horſe kicked about in a furious Manner, 
that the People took Notice of it. When they Were 


gone, he told me that he had a Thing tor me to an 
| ut 
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but not to be done preſently ; and that if I did it, I 
ſhould want for nothing. I ask'd him what it was: 
He ſaid, about Mr. Criſpe, to ſet him aſide, that is, 
to kill him: Rut he ſaid it was not to be done pre- 
ſently; ſo he put his Hand in his Pocket, and gave 
me Eighteen- Pence. I told him I never did any ſuch 
Thing in my Life: I could not do it. Said he, it is 
not to be done preſently; we have Time to confi- 
der. Awhile after he ſent for me again; and asked 
me, whether I had conſidered of it. I told him, I 
could not do it. Said he, we mult ſet Criſpe aſide; 
for Mrs. Criſpe hath got a Trick to play, ſhe will 
make away what there is for me and my Child. | 
ſaid, I never did any ſuch Thing; I could not 
do it; and deſired him to forbear. I went away, 
and leit him in his Chamber. Within a while after 
he came to my Houle : He ſaid, Fohz, what is the 
Reaſon you can't do this for me? Said J, I cannot 
do it. Said he, what ſignifies it, I would do it for 
you. I ſaid, I could nor do it. Then he went 
away very unealy ; and in a Week or Fortnight ſent 
for me again to his Chamber, and there was at me 
again. I told him, I could do no ſuch Work. Said 
he, why can't you do this Work ? J have been a 
good Maſter to you ; I made mylelt look little to 
bail you, when you were in Gaol. I turned about, 
and cried. Said he, what makes you cry ? Your 
crying ſignifies nothing; the Money that I ſhall give 
you, will do you and your Family a Kindneſs. Said 
{, I can do no ſuch Thing. Said he, it ſignifies no 
more the killing of him, than to Kill a Dog ; for 
they do no good with what they have. Yes, ſaid 
„ Mr. Criſpe is a very good Maſter; I work'd for 
him, and his Father before him; and ſo I went away. 
Afterwards my Wife died three Days before Gan- 
Powder Treaſon laſt : She was buried on that Day; 
and being very poor, I ſent my Daughter to delire 
a little Money of him, to have the Bell tolled for 
my Wife; but he ſent me none. My Wife was 
buried on a Sunday; then on the Monday he ſent 
his Boy for me. I went down to him, and when 
came, I fell a weeping for the Loſs of my Wife, 
and having ten Children. Said he, what makes you 
cry ? You muſt pull up a good Heart; though your 
Wife be dead, you may have Friends : Here is that 
which will do you a Kindneſs hereatter. Said I, I 

am 
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am very forry for the Loſs of my Wife. Said he, 
what ſiguifies that, ſhe was carried well into the 
Church, and is no doubt happy : She is gone before 
you; we mult all go in our Time. I was a Friend to 
you in her Illneſs: I lent her a good Doctor at my 
own Charge. This rwenty Pounds that I will giye 
yon, will be a brave Eſtate tor you. 

L. C. Juſtice. What were you to have this 
twenty Pounds for? | 

H/oodburne. It was to kill Mr. Criſpe. He told 


me that I muſt ſet aſide Mr. Criſpe: He offered me 


twenty Pounds to do it; but I then refuſed it. On 
Monday, New-Year*s- Day, in the Morning, Cole 
lent his Boy for me to come to him; and between 


Fight and Nine in the 3 [ went to him: 
He was in his Green-Room. ow, faid he, John, 


we ſhall have the faireſt Opportunity to kill Mr. Criſpe. 


told him I was loth to do it; it was very cold, and 
I had an Ague. Said he, I will give you that which 
ſhall warm you. He went to his Cloſet, and gare 
me out of the Bottle that he uſed to carry in his 


Pocket half a Pint of Brandy ; and told me, that 
happen how it will, I mult not come near his Houſe 


any more that Day, leſt afterwards there ſhould be 
ſome Suſpicion ; but, ſaid he, whether Ague, or not, 
you mult be at Mr. Morrice's Porch, which is in the 
Church- Yard, about Eight o' Clock in the Evening, 
[ went there between Eight and Nine : About Nine 
Cale came out, and gave me a Whiltle. On that 
I went up to him: He told me Mr. Criſpe was ver) 


jolly, and he believed it would be late before he 


came out. I told him, I did not care to (tay. Said 
he, you muſt {tay now: This is the T ime that will 
do it. I ſtay'd till Ten o' Clock. Then he came to 


me again in Mr. Morrice's Porch, and told me, that 


he believ*d Criſpe would not go till Eleven o*'Clock; 
but the later the better. Then he went from me 
again; and a little Time after Ten Coke and Crisp 
came out together; and on Coke's W hiftling, I came 


up to them. Criſbe was then before, and coming 


to get againſt the Wall. I came up to Coke. He bid 
me have a Care, not to hit him inſtead of Criſpe, be- 
ing very dark; ſo he took me by the Sleeve to lead 
me up to Criſpe; and ſaid to Criſpe, Brother, ſtand 
ſtill. On that I hit him two Strokes with my Hook. 


Though I never heard him ſwear before, yet he now 
1 ſwore, 
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ſwore, God damn him. On that Coke ſaid, What ! 
doth he ſwear ? Secure him ; down with him. He 
food by him till I gave him ſeveral! Blows, and 
then he went away. Coke deſired me to take away 
his Watch; for, faith he, as to his Money, he don't 
carry above Halt-a-Crown, or three Shillings in his 
Pocket; and when J go to London, I will ſell the 
Watch for you. 

L. C. Juſtice. What Hoodbarne ſaith againſt Coke, 
is no Evidence againſt him, and ſhou'd not have 
been mention'd; but what he ſaith in relation to 
himſelf before the Fact, is ſo twiſted with Coke, 
that without the whole it is not ſo intelligible as 
to himſelf: However, the Jury are to take notice, 
that what WY/oodbarne faith is only Evidence againſt 
himſelf, and not againſt Mr. Cote. When you had 
given him thoſe Blows with your Hook, what did 
you next? 

Woodburne. | began immediately to reflect on 
what I had done; and went to my own Houle, 
where I was about to take a Line and Hang my 
ſelf, Here are my two Daughters, I defire your 
Lordſhip wou'd hear them, 


Anne Woodburne ſworg.] 


She depos'd, That on Wedneſday before News vol. vi. p. 219. 


Year*'s- Day, Coke ſent his Boy for her Father twice: 
That he was ſick a Bed of an Ague, and refus'd to 
go then; but on New-Year's-Day, being Friday, he 
went; and came home again. I hat about Six the ſame 
Evening her Father went out with a Hook in his 
Hand, and ſaid he ſhould not be at home till Eleven 
or Twelve at Night; and if any Body came for him, 
he bid them take no notice he was not at home. 
That they thought he took his Hook to cut ſome 
Wood : That when her Mother died, ſhe went to 
Mr. Coke, to borrow five Shillings, to have the great 
Bell toll'd for her; but Coke ſaid, What figniſied the 
Ringing of the Bell, her Soul wou'd be never the 
better for it? But if her Father wou'd do what he 
deſir d, he ſhou'd have five Times five Shillings. 


[Sarah Woodburne, the other Daughter, ſworn, | 


She depos'd, That Coke frequently ſent for her 
Father at all Times of the Day and Night, and often 
came 
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came to him; and they walk'd together in the Back- 
fide; and after the Fact, Coke ſent his Boy for her 
Father; and the Boy ſaid, They muſt not go together, 


becauſe People would take notice of them. 
L. C. Juſtice. Have you auy Thing more to ſay? 
 Woodburne. This Day nine Weeks, being a Week 
after the Fact was committed, Coke ſent for me, 
and ſaid, John, I wh you had done the Thing I or 
der d you; but you have been before Alderman W right 
and the Recorder, and have told your Story well; but 
hold you Juſt, they will examine you again. 

L. C. Juſtice. This is ſubſequent to the Fa, 
and is not Evidence againſt Coke. If you Mood. 
burne have done, Mr. Coke, What have you to fa 
tor your ſelf? 

Coke. My Lord, I am much aſhamed, and very 
unable to defend myſelf: I am aſhamed to think! 
ſhould be concerned in ſo heinous a Crime again 
Mr. Criſpe's Life: I am even contounded at it. [t 
is indeed a very great Crime, and I know not what 
to ſay for myſelt ; but Y/oodbarne has aſſerted againſt 


me leveral Things that are falſe. When 1 firit 


ſpoke of this Matter to him, he ſaid, He fhoull 
value it no more than the cutting off the Head of a 
Dog. I did indeed go out with Criſpe that Night; 
bur I was not near him when WYooabarze (truck him, 
but retreated to my own Houle in a Momem. 
My Lord, there may a Point of Law ariſe on the 
Statute on which I am indicted, with regard to my 


Intention, 
L. C. Juſtice. Your Intention is Matter of Fact. 


It muſt be tried by the Jury, whether your Intent 


was to maim and disfigure; if any Point of Law 


ariſe, you ſhall have Conntel to ſpeak to it: But 
Whether you ſlit Criſpe's Noſe with an Intention to 
disfigure him, is Matter of Fact. | 
Cole. My Intent was to kill Mr. Criſpe, and 
not to maim or disfigure him. | 
L. C. Juſtice. Suppoſe your Deſign was to kill, 


yet your Defign might be likewiſe to maim; and th 


the Jury muſt try. 
Coke. This is a very penal Statute; and I cannot 
argue it myſelf. I hope your Lordſhip will afig 


me Counſel. This is the very firſt Indictment that 


ever was upon this Statute. 


L. C. Fuſtic 
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L. C. Juſtice. What do the King's Counſel ſay 

to it? 
Serj. Selby. After ſo full an Anſwer as your 
Lordſhip has given, it is needleſs to ſay any Thing. 
Woodbarne cou'd not intend to kill him with ſuch an 
luſtrument, without intending to maim him firſt ; and 
therefore it there were two Intentions, and but one 
executed, there was no Pretence to ſay, That what 
was executed, was not intended. Mr, Coke fays, 
There never was an Indictment before upon this Sta- 
tute; if not, it muſt be becauſe no Man before ever 
thought of being guilty of ſo horrid an Action. 

The Lord Chief Juſtice, on ſumming up the Evi- vol. vi. p. 229. 
dence, obſerv'd, That the Queſtion on this Indi&- _ = 8 
ment was, Whether Joh Moodburne did, on pur- ons on ws Evi. 
poſe, and of Malice forethought, and by lying in dence. 
wait, unlawfully flit the Noſe of Edward Criſpe, 
with an Intention to maim or disfigure him there- 
in? And whether Arundel Coke was feloniouſly pre- 
ſent at the Fact, aiding and abetting H/oodburne in 
the Commiſſion and Perpetration of it? 


Here the Chief Fuſtice repeating the Evidence already vol. vi. p. ac. 
given, afterwards obſerves ; | 


HAT Hoodburne in his Defence did not deny 
the Aſſaulting and Wounding of Mr. Criſpe; 
but inſiſted, that what he had done was by the Soli- 
citation and Procurement of Mr. Coke, which was 
no Juſtification or Excule ; for no Man was to obey 
the unlawtui Commands, or hearken to the illegal 
Advices of any other Perſon whatſoever. That the 
Detence Coke had made, which wou'd ſerve allo 
tor N godburne, was, I hat they intended to murder 
and not to maim; and it they did maim, it was with 
an [ntention to kill, and not to disfigure. 
That this Attempt on Mr. Criſpe was deſigned, vol. yi, p. 222. 
malicious, and by lying in wait, the Evidence was 
very, ſtrong. There was alſo very ſtrong Evidence 
_ that the Noſe of Mr. Criſpe was flit by 
Yoodbrrae, and that Coke was preſent in the ſame 
Deſign with N vodburne: But what was chiefly in- 
ited on, by way of Defence, was, That the ſliting 
ot Mr. Cr:/pe's Noſe was not with an Intention in 
lo doing to maim or disfigure him; and if it was 
nat 
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not with that Intent, then the Priſoners wou'd not 
be guilty upon this Indictment. | 

That in other Felonies, as well as this, it was 
the Intent of the Party that made the Crime: Bur- 
glary was the breaking open a Houle in the Night 
Time, with an Intent to commit a Felony ; though 
no Felony be committed, yet if there was Iatent to 
do it, it was Burglary ; which Intent was to be tried 

by the Jury. Larceny or Theft was the taking 
away another Man's Goods with an Intent to ſteal; 
if it were without ſuch an Intent, it would only be 
a Treſpaſs, and no Larceny; but whether it was 
With ſuch an Intent, or not, was a Matter of Fact to 
be enquired into and determined by a Jury. The 
Intent was ſo neceſſary in all Felonies, that a Perſon 
Who had no Intent or Deſign, as a Madman, 'Lu- 
natick, Infant, c. cou'd not commit Felony for 
that very Reaſon, becauſe he cou'd not have any In- 
tent or Deſign in his Actions. 

And the Intent of the Party was to be diſcover'd 
by the Facts themſelves; by the precedent Conco- 
mitant and ſubſequent Circumſtances of the Facts; 

| by the Manner of doing, and the like. 

What Hom; . There were ſome Caſes where an unlawtul or 
cides are Felony, felonious Intent to do an Act, might be carried over 
and what not. tO another Act, done in Proſecution thereof; and 
ſuch other Act would be Felony, becauſe done in 
1 Proſecution of an unlawful or felonious Intent: 
| As where a Man ſhoots at Wild Fowl, wherein no 
| Man had « Property, and by ſuch ſhooting, happens 
unawares to kill a Man; this Homicide was not 
Felony, but only miſadventure or Chance Medley, 
| becauſe it was an Accident that happen'd in the doing 
of a Lawful Act: But if this Man had ſhot at a 
Tame Fowl, wherein another had Property, but 
not with Intention to ſteal ir, and by ſuch ſhooting 
had accidentally kill'd a Man; he would then have 
been guilty of Manſlaughter, becauſe done in Pro- 
ſecution of an unlawful Action, 2. committing 
a Treſpaſs on another's Property: But if he had an , 
Intention to ſteal this Tame Fowl, then ſuch acch n 
dental killing of a Man would have been Murder, e 

becauſe done in Proſecution of a felonious Intent, WF 
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and felonious burning of this other Houſe, becauſe 
ſprung out of a malicious and felonious Intent. The 
like might be inſtanc'd where Poiſon was intended 
to be given to one Perſon, and another takes it, and 
eats it, and thereby dies. And there were other 
Caſes of the like Nature, where Actions done in 
Proſecution of felonious Intents, participated of the 
Nature of their Original from whence they ſpring. 
That the Indictment on this Statute was for a certain 
particular Intent, tor purpoſely, maliciouſly, and 
by lying in wait, flitting Mr. Criſpe's Noſe, with 
an Intention in ſo doing to maim or disfigure. As 
to the Fact of ſlitting the Noſe, that was directly 
and poſitively ſworn; there cou'd be no doubt but it 
was an unlawful Slitting; but the Defence the Pri- 
ſoners made, was, That if they did lit the Noſe, it) 


was With an Intention to kill, and not with an I- vol. vi. p. 223i 


tention to maim or disfigure. Now if the Intention 
was to murder, they were to conſider whether the 
Means made ule of to accompliſh that Murder, and 
the Conſequences of thoſe Means, were not in the 
Intention and deſign of the Party ; and whether every 
Blow and Cut, and the Conſequences thereof, were 
not intended, as well as the End for which it was 
alledg*d thoſe Blows and Cuts were given. | 
And if they were ſatisfied on the Whole, tha: 
oodburne did on Purpoſe, and of Malice fore- 
thought, and by lying in wait, unlawfully ſlit the 
Noſe of Edward Criſpe, with an Intention in ſo 
doing to maim or disfigure; and that Arundel Coke 
was feloniouſly preſent at the Commiſſion of this 
Fact, and aiding and abetting therein, they wou'd 
find them guilty : But if this was not found to their 
Satisfaction, they were to acquit them. 


' The Fury being withdrawn, return'd about half an The Priſoners 
Hour afterwards, and brought in their Verdict, that found Guilty. 


the Priſoners were Guilty. 


Mr. Coke, I defire to know of your Lordſhip, 
whether the Noſe can be ſaid to be flit, within the 
meaning of the Statute, when the Edge of it was not 


cut through? 


L. C. Faſtice. Tis true; the Edge of the Noſe 
was not flit, but the Cut was athwart the Noſe, 
Which ſeparated the Fleſh of the Noſe, and cut it 
Vo. VIII. D d ö quite 
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quite through into the Noſtril. This I take to be 
a Slitting ot the Noſe; and the Surgeon fwore it. 


On Wedneſday the 14th of March, the Priſoners 
were brought into Court to receive Sentence; When 
it being demanded what they had to ſay why Judg- 
ment of Death ſhould not be pais'd upon them, 
Coke ſaid, | 


Coke moves in TH S was a very penal Statute, and conſequently, 
Arreſt of Judg- by the known Rule, not to be carried beyond 
ments the expreſs Letter of it. That no Crime, of what 
Nature or Magnitude focver, cou'd tall within the 
Puerview of it, but ſuch as was identically the ſame, 
in every Circumſtance, with that delcrid'd by the 
Words of the Statute itſelf. 
vol. vi, p. 224, That all the Circumſtances deſcrib'd by the Sta- 
tute, muſt concur to conſtitute the Crime: And here 
the Intention to maim and disfigure was not prov'd. 
Nor was it an Objection to ſay, That the Crime 
which was prov'd by the Evidence, was much worſe 
than that which was deſcrib'd by the Statute; for 
it it was worſe, it cou'd not be the ſame. That at 
Summer Aſſizes at Dorcheſter, Anno 1712. a Wo- 
man was indicted before Mr. Juſtice Eyre, for the 
Murder of another Woman ; and upon the Evidence 
it appear'd, that the Perſon murder'd was her Miſ- 
treſs; which made the Crime Petty Treaſon; and 
the Judge directed this Matter to be found ſpecially : 
And upon Conference with all the Judges it was 
held, ſhe ought to be acquitted upon this Indictment, 
as ſhe accordingly was; and afterwards indicted for 
Petty Treaſon, and convicted and executed thereupon, 


And another Caſe or two were cited; but were 
not thought material by the Court. 


Vol. vi. p. 226 L. C. Juſtice. I do agree with the Priſoner that 
The priconers this is a penal Law, and not to be extended by 
ObjeRions over. Equity. That he that is guilty within this Statute, 
ru ſed. muſt be guilty of all the Circumſtances within it; 
and if any one of the Circumſtances prelcrib'd by 
the Statute be wanting, he is not Guilty: And 
therefore in all thoſe Cafes put by you, if any one 
ot the Circumſtances preſcrib'd by the Statute be 
wanting in any one of them, ſuch Caſe is out of 
the Statute : But whether all the Circumſtances re- 


quir'd by the Statute did nct concur in your Cale, 
] Was 


Vol. vi. P · 227. 
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was a Matter of Fact, which the Jury, who are 
the proper Judges, have tried, and on ſuch Trial 
they have found them all to concur. You ſeem ro 
argue upon a Suppolition of this Fact to be other- 
wiſe than the Jury have found it: The Jury have 
found you guilty of all the Circumſtances within 
the Statute: There was no Matter of Law in this 
Cafe, but Matter of Fact; whether on purpoſe, and 
of Malice forethought, and by lying in wait, the 
Noſe of Mr, Criſpe was not flit with Intention, in 
ſo doing, to maim or disfigure, and whether you 


were not feloniouſly preſent, aiding and abetting. 


The Jury had the whole Evidence before them: 
They conſider'd of the whole Matter of the Prepa- 
ration, and lying in wait to do the Fact; of the 
Fact itſelf; of the Means and Inſtrument made uſe 
of to do it; of the Manner of doing it; and of all 


the other Circumſtances and Particulars relating to 


the Fact: And on the whole, after they had with- 
drawn, and conſider'd amongſt themſelves for ſome 
Time, they have found you guilty within the Terms 
and Circumſtances of the Statute. So that though 
all the Caſes put by you ſhould be very good Law, 
yet they do not any ways aftect yours, becauſe you 
are actually found guilty of the Crime itſelf. Have 
you therefore any Thing to ſay againſt the Indict- 
ment itſelf. Do 

Coke. I hope I have one Glimpſe more; from the 
King's Pardon, publiſh'd in the Gazette. 

L. C. Juſtice. If you offer any Pardon by Act of 
Parliament, or under the Great-Seal, I muſt allow 
it; but if you mean only a Promiſe of Pardon in the 
pron, you mult apply for this immediately to his 

ajeſty. . | 

Cute. 1 beg your Lordſhip will. give me Time, that 
be not hurried out of the World preſently. 

L. C. Juſtice. I ſhall conſider of it, and give you 
a convenient Time. Mr. Cote, you ought tferiouſly 
to reflect on your paſt Life: You cannot but own 
you have been a great Sinner; you have had Malice 
in your Heart àgaiuſt this Gentleman above three 
Years ; you propos'd it to Moore three Years and an 
half ago, to knock Mr. Criſpe on the Head. 

Coke. I declare, as I ſhall anſwer it at the Great 
Day, I never ſpoke to Moore about any ſuch Thing. 

Dd 2 L. C. Juſtice. 
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FX C. Juſtice. Suppoling that Moore hath ſaid to 
much ; yet the Crimes you own, and cannot deny, 
are exceeding heinous. You own, that you invited 


your Brother to ſup at your Houſe on Purpoſe, that 
you might have an Opportunity of murdering him, 


This is ſuch a Crime as ſhocks human Nature: The 
bare Mention of it is frightful and terrible. The 
deeper therefore your Crime is, the deeper your Re- 


pentance ought to be. As to the Judgment of the 


The Sentence. 


The Execution. 


Law, which is now to be pronounced upon you both, 
it is this : | | 


That you, and each of you, go from hence to the Place 
from whence you came; and from thence 10 the 
Place of Execution, where you ſhall be ſeverall 
hanged by the Necktill you be fan. aud reſpedn- 
ly dead. And the Lord have Mercy on your Souls, 


On Saturday the 31ſt of March, 1722. they were 
both executed at Bury St. Edmuud's. | 


Au ACCOUNT of the Behaviour, Con- 
feſſion, and Laſt Dying Words 
ARUNDELL Coke E/; and Joux 
WoopguRNE Labourer, who were extci- 
ted at Bury St. Edmund's, in the County of 
Suffolk, on Saturday, March 31. 1722. 


R. Coke no ſooner found himſelf under that Sen- 
tence his Crimes had fo juſtly drawn upon him, 

he diligently apply'd himſelf to the obtaining a Pat- 
don: To which End many Perſons were employ'd 
to ſollicite Mr. Criſpe to a Reconciliation, Which 
was thought the firit Step neceſſary to be taken 1! 
the Aﬀair. Mrs. Coke had divers Conferences with 
him, to engage him thereunto ; and, with all the 
Tears and Entreaties of a Siſter, begged her Hut: 
band's Life upon the Terms of perpetual Baniſhment 
to the remoteſt Parts of the Earth, or any other what- 
{oever that could be thought ſufficient to attone 10! 
ſo heinous a Crime, as believing ſomething like this 
might be obtain'd, in caſe Mr. Criſpe could be 
| brought 
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brought to join in a Petition to his Majeſty for that 
Purpoſe : But as Mr. Criſpe was, on the one hand, 
prets'd by the Importunities of the Friends and Re- 
lations of the Criminal, ſo, ou the other hand, was 
he almoſt worn out by the Gentry, &c. of the Coun- 


try, to contemn and reject their Propoſals ; and at 


length, being refoly'd to hear no more Supplications, 


of what Nature ſoever, that came from the Gaol, 


Mr. Coke, after one or two ineffectual Letters to 


him, began to turn his Thoughts another Way, and 


to think of other Methods. 

A Gentleman was diſpatched to Londin, with 
Pank-Bills of 4004, not only to defray his Journey, 
but to anſwer other Expences incident to his Com- 


miſſion. During the Sollicitations of this Perſon in 


Town, Mr. Coke was viſited by ſeveral Clergymen 
u the Country, who endeavoured to bring him to 
a due Senſe of his ſad Condition: Publick Prayers 


were put up for him in Bary, as well as in two or 


three Churches in London; but he continued to en- 
tertain ſtrong Hopes of a Reprieve, till his Agent, 
who depended upon the Intereſt of a certain great 
Dutcheſs, had wrote him an Account, that his Of- 
fence appeared ſo deteſtable in the Eyes of the People 
above, that he was altogether unable to prevail for a 
Reſpite of ten Days only. 

He was now altogether confuſed and dejected ; 
but as Death began to make its nearer Approaches, 
he began to make due Preparations for his Diſſolu- 
tion; and having deſired an Interview with his Ac- 
complice HH/o2dbarne, (who was confined in ano- 
ther Apartment,) earneſtly asked his Forgivenels, 
for engaging him in ſo horrid an Enterprize to his 
utter Beſtruction; but Hoodburne, even to the Day 
of the Execution, would not be brought to ſay he 
forgave him, but ſaid he died in Charity with all the 
World beſides. The Execution was impaticntly ex- 
pected by all Ranks and Degrees of People; pre- 
vious to which Mr. Coke wrote the following Let- 
ter to the under Sheriff. 


Moft I, orthy Hir, 


THE Manner of the Execution of the Sen- 
* + tence of Death paſſed on me, is entirely at 


your Diſcretion ; and having juſt Cauſe to appre- 
Dd 3 hend 
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© hend, that Inſults peculiar to the rude and bar. 
© barons Diſpoſition of the Multitude may be then 
* ojlcred to me, it is my earneft and dying Requeſt, 
that you order the Execution to be done as earl 
« on Saturday Morning as poſſible, the like Favour 
having been granted ſome few Vears ſince to a 
* toreign Gentleman at London; and as this will 
tend rather to preſerve, than diſturb the Peace of 
the Country, I have great Reaſon to hope, from 
„your Chriſtian Diſpoſition, that this poor Boon 
© will be complied with, 


Tour moſt Miſerable, 
neſda 
— Vic And Defected Servant, 
A. COKE, 

The Sheriff having intimated to Mr. Coke, that he Set 
defigned to comply with his Requeſt, and had ap- Ni 
pointed his Execution alone by Six in the Morning, ne 
on Friday he took his Leave of his Wife, c. in pu 
the moſt ſolemn Manner; and about Seven at Night ter 
received the Holy Communion from the Hands of wh 
the Reverend Mr. Burton, a neigbouring Clergy- {pc 
man, expreſſing the greateſt Sorrow for his Offence, bu 
which, he ſaid, had rendered him the moſt odious [a 
and contemptible Creature living. Jo prevent the WI 
Noiſe and Clamour which an extraordinary Con- te 
courſe of People might occation, and which Mr. le 
Coke apprehended, as appeared by his Letter, it was $i 
very induſtriouſly given out, the Execution was to by 

be at the uſual Hour; but to the great Diſappoint- W tv 
ment of the People in the adjacent Villages, Mr. ne 
. Coke was convey'd from the Gaol between Six and nc 
Seven in the Morning to the Place of Execution, a1 
in a Mourning Coach, zccompanied by the Reve- [1 
rend Mr. Burton, and two of his own Relations, C 
dreſſed in a Mourning Suit, the ſame he wore at his ty 
Trial. He diſcovered very great Sign of Sorrow cl 
and Contrition, and entreated the Spectators, which 1 C 
were pretty numerous, to pray for his departing 0 
Soul. Mr, Zurton preſſed him very earneſtly to de- 
clarc, whether he was not concerned in poiſoning A 
Mr. Cri/pe's Children. To which he would not | 
make any direct Anſwer; but only ſaid, he was un- | 
der ſuch Diſorder and Preſſure of Mind, as he could 


not 
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not remember any Thing of thoſe Matters. He was 
ſoon atter turned off, uſing ſome pious Ejaculations, 
the People expreſſing a general Satisfaction at his 
Death. His Body was carried away in a Hearſe, 
which waited at the Tree; and was privately inter- 
red the ſame Evening, about tour Miles from Bury. 


j hodburne was very much regretted, in regard 
his Ignorance and Poverty were ſuppoſed to be the 
Means which drew him into his wretched Maſter's 
Purpoles, and of which the other no doubt took 
Advantage to engage him. There was generally a 
large Coucourſe of People at the Gaol to viſit him, 
which occationed him to drink much: Notwith- 
ſtanding which, when he found all Hopes of Life 
vaniſhed, he applied himſelf very ſeriouſly to fit 


bimſclf for another State, ſeeming to have a juſt 


Senſe and Sorrow of his Crimes, and ſpent his 
Nights, as well as Days, in Prayers and Tears, car- 
neſtly asking Pardon of God tor his wicked Lite, 
publickly confeſſing that he was ever addicted to pil- 
tering, and other ſcandalous Practices. Mr, Coke, 
who kept himſelf more retired, ſent to delire to 
peak with him when he was gig to Execution ; 
but he would not fee him. About 

ſame Day he was carried to the Place of Execution 


with a Felon; where the Reverend Mr. Dext at- 


tended him, and defired him to confeſs his Know- 
ledge, if he had any, of poiſoning Mr. Criſpe's two 
Children : He very trankly acknowledged, that once, 
by Mr. Coke's Directions, he gave the ſaid Children 
two Sugar-Plumbs, who died ſoon after; but could 
not take upon him to fay thoſe Pluinbs wereſpoiſo- 
nous. He wept bitterly at the Place of Execution; 
and deſired the Standers-by to take Warning by his 
ſd Example; and having repeated the Apoſtle's 
Creed, and ſung ſome Penitential Pſalms, he was 
turned off with the other Malefactor, the People 
crying out, The Lord have Mercy on their Souls. His 
Corpte was interred the next Night on the Outſide 
of the Church-Yard Wall. | 


A Trae Cory of a Paper delivered by Mr. Coke to a 
Friend the Night beſore his Execution. 


| Know, as my unhappy Caſe is become the Sub- 
ject of all Converſation, eſpecially in this Part of 
Dd 4 the 
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the Kingdom, the World will expect I ſhould ſay 
ſomething as a Gentleman, as well as a Criminal; 
though my Birth and Education are too well known 
to need any Mention ; and I once as little thought 
they would ever have come upon the publick Stage 
in this Manner. 

In the firſt Place, I heartily beg Pardon of Mr, 
Criſpe for the great Injuries J have done, and the far 
greater I intended to do him. If he had contributed 
toward ſaving my Lite, be ſhould not have found 
me unworthy of deſerving it ; but as my miſerable 
Fate is the Reſult of Heaven and Earth, I willingly 
ſubmit thereto, Ty 

My Trial was before a Judge, the molt ſage and 
learned in the Univerſe, and my Jurors were Men 
of Honour and Probity; wherctore I have no Rex 
fon to fix a Complaint on that Side: But I have 

een fond enough to believe, that if my Council had 
been allow'd to argue thoſe Points of Law I fo 
much inſiſted on, I had not been in theſe Circum- 


| ſtances. And I now mult return my Thanks to 


Mr. Harvey and to Mr. Price, who were ready to 
aſſiſt me herein; and I may venture to ſay, the fatal 
Step I took inendeavouring to render my ſelf entitled 
to the Benefit of his Majeity's Pardon, was one of 


the chief Cauſes of my Conviction. 


As myſelf, and the unhappy Wretch who ſuffers 


with me, are the firſt who fall by this very penal AQ, | 


ſo I pray God we may be the laſt. 

The Stories ſpread fo induſtriouſly of my employ- 
ing Voodburne to poiſon Mr. Darrant's Horle, 
Mr. Salishury's Swine, c. are the natural Preju— 
dices the Word too redily entertains of People un- 
der my unhappy Circumſtance: As for any of thoſe 
Matters, I here declare myſelf as innocent, as it is 
poſſible ſor a Man to be; and if H/oodbarne is other- 


_ wiſe, it will be his Duty to diſcover the Truth. 


The Confuſion I am under, obliges me to con- 
clude myſelf, - | 


Tour Unhappy Friend, 
A. 
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| 7he TRIAL of CHRISTOPHER 


LAYER Eſq; at the King's-Bench 
for High-Treaſon, Nov. 21. 1722. 
Mich. 9 Geo. I. 


| 0N the 31ſt of October, 1722. C Hriſtopher Layer Vol. vi. p. 229. 


Eſq; was brought up to the Court of King's- riftopher Layer 


arraigned tor 


| Bench by Habeas Corpus, directed to the Lieute- Higt Treaſon. 


nant of the Tower of London, to be arraigned on an 


| Indictment of High Treaſon found by the Grand 


jury for the County of £&/ſex, on a ſpecial Com- 
miſſion of Oyer and Terminer. 


The Return of the Habeas Corpus being filed 
on the Motion of Mr. Serjeant Pengellh, the Pri- 
ſoner was arraigned, and the Indictment read; 
which ſets forth, 


| I THAT Chriſtopher Layer, late of the Pariſh of The Indi&ment, 


St. Andrew's, Holborn, in the County of 
Bliddleſex, Eſq; being a Subject of his Majeſty 
King George, not having the Fear of God in his 
Heart, but moved and ſeduced by the Inſtigation 


of the Devil, as a falſe Traitor, Sc. intending 


the Government of this Kingdom to tubvert, and 
his ſaid Lord the King to depoſe, and bring to 
Death and final Deſtruction, and to exalt the 
Perſon ſtiling and pretending himſelf to be King 
of England, by the Name of James III. to the 
Crown of this Realm, the 25th Day of Auguſt, in the 
9th Year of the Reign of the King that now is, 
and, at divers other Days and Times, as well 
before as after, at Laytonſtone in the faid County 
of Eſſex, did traiterouſly compaſs and imagine 
the depoſing the ſaid King, and bringing him to 
Death and final Deſtruction. 

II. And to accompliſh, and bring about the 
ſaid Treaſons, did, with divers cther falſe Trai- 
tors to the Jurors unknown, on the ſaid 25th of 
Anguſt, and, at divers other Times, before and ſince, 
| at 
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vol. vi. P- 230. 


The Priſoner 
complains of 


kard Uſage. 


at Laytonſlone aforeſaid, traiterouſly meet, pro- 
poſe, conſult, conſpire, and agree to raiſe an In- 
ſurrection and Rebeiiion within this Realm for the 
Purpoles atorcſ2id, | | 

III. And tor the more effectual compleating 
and perfecting the ſaid I reaſon, at the Time and 
Place aforeſaid, did traiterouſly publiſh a ſeditious 
Writing, purporting an Exhortation, Incitement, 


and Promiſes of Rewards to his Majcity's Sub- 


jects, to levy War againſt the ſaid King for the 


Purpoſes aforeſaid. 

IV. And for the more effectual compleating 
and perfecting the ſaid I'reaſon, did, at oe Time 
and Place aforeſaid, traiterouſly conſulr, conſpire, 


and agree, with an armed Force, the ſaid Preten- 


der to exalt and bring to the Crown of this 
Kingdom. | | 

V. And for the more effectual compleating and 
pertecting the ſaid Treaſon, at the Time and Place 
aforeſaid, did traiteroufly raiſe and. retain ſeveral 
Men, to the Jurors unknown, to take up Arms, 
and levy War againſt the ſaid King, for the Pur- 
poſes atoreſaid. | 

VI. And for the more effectual compleating 
and perfecting the ſaid I reaſon, at the Time and 
Place aforeſaid, with other falſe Traitors, to the 
Jurors unknown, did traiterouſly conſult, conſpire, 
and agree to ſeize and impriſon the ſacred Perſon 
of the ſaid King, for the Purpoſes aforeſaid, againſt 
the Duty of his Allegiance, the King's Peace, and 
the Statute in that Caſe made and provided. 


Priſoner, My Lord, I am brought here in Fet- 
ters and in Chains; I have been us'd more like an 
Alzeriae Captive, than a tree- born Engliſhman : | 
have been dragg'd through the Streets by the Hands 
of Gaolers ; and have been made a Shew, and a 
Spectacle of. I am now in a Court of Juſtice be- 
fore your Lordſhip; and, I hope, the Time wil! 
come, when [I ſhall have a candid and fair Trial, 
and not be made a Sacrifice to the Rage and Fury 
of any Party, or the Neceſſity of the Times. I had 
not ſaid this, but I have been inſulted ſince I came? 
into the Hall. A Gentleman came, and told me, 
e:ther you mnſt die, or the Plot muſt die. My Lok 
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this is Uſage inſofferable in a Chriſtian Nation; and, 
wink, I can lay my Hand upon my Heart, and 
lay, 1 have done nothing againſt my Contcience.. 

Serj. Pengelly. If Mr. Layer hath any Ob: 
ections to the Indictment, he may make them; but 
ſhould not go on in this Manner. 

Priſaner. My Lord, I hope, I ſhall have theſe He moves ts 
Chains taken off, that 1 may have the free Uſe of W aan 
my Reaſon ; and then, that I ſhall have a fair and / 
tender Trial. : 

L. C. Fiflice. There have been a great many Lord Chief Juf- 
Things ſaid by you which we cannot examine into: © rau. 
You have given a general Charge of ſome People 
uſing you ill: Your Expreſſions are not juſt and 
right 3 you charge no particular Perſon ; we can 
take no Notice- of them. As to your Chains, 
that muſt be left to thoſe to whom the Cuſtody of 
you is committed by Law. When you come to 


| your Trial, your Chains may be taken off. Conſi- 
der the Matter of this Day: If you have any Ob- 


jections to the Indictment, the Court will hear 
them; if not, you muſt plead. - : 

Ait. Gen. | am ſure nothing is intended, but Sir _ Ray- 
that he ſhould have a fair Trial: But to complain — 2 
here of hard Uſage, of Chains, and Impriſonment, 
carries with it a Reflection of Cruelty. The Priſo- 
ner hath been kept, as every Body in his Circum- 
ſtances are, when they have been attempting to 
make an Eſcape. As to any other Matters of 
Hardſhip, I don't believe it, but that he hath had as 
much Freedom and Liberty as is proper and uſual. 

As to the Man who inſulted him in the Hall, I 
now nothing of it; but, can't but obſerve, that it is 
an eaſy Matter for People to contrive ſuch a Thing 
in concert together: It might be ſomebody ſet on 
by himſelf that did it. | 

IL. C. Juſtice. Alas! If there hath been an At- 
tempt to eſcape, there can be no Pretence to com- 
pain of Hardſhip. What does the Gentleman- 
Caoler ſay? | 

Gent. Gaoler. He never attempted to eſcape, 
lince he was in my Cuſtody, | 

Att. Cen. No; it was before. 

Holl. Gen. This Complaint is made only to cap- arg Sollicitor- 
tivate the By- ſtanders; and tho? it is aggravated in General. 
this ſolemn Manner, amounts to no more on 

this, 


19 
1 
1 


, TS trays —— * 
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this, That a Priſoner, who ſtands charg'd with High. 


Treaſon, is brought up hither under a Guard, and 


In Fetters, as Perſons in that Condition uſually are, 


It is very well known, that when this Gentleman 
was in the Cuſtody of a Meſſenger, he not on! 
made an Attempt to eſcape, but actually eſcaped; 
got out of a Window two Pair of Stairs high, and 
from thence over the Water into S2uthwark; and 
ſince that is ſo, can there be any Colour to ſay, tha 
what was done afterwards was unwarrantable, I. 
does not become a Perſon in the Priſoner's Circum- 
ftances to aggravate and miſrepreſent the U ſage he 
has received. I fay thus much, becauſe I would 
not have it gone away with, that there has been any 
Hardſhip put upon the Priſoner contrary to Law 
No; his Majeſty, who makes the Laws of the Land 


the Rule and Meaſure of all his Actions, though 


Vol. vi. p. 231. 
is Council 
moves to have 

- his Irons taxen 
off, 


he will have Juſtice done to himſelf and his Govern- 
ment, againſt any Perſon that ſhall conſpire to over- 
throw it ; yet he will ſuffer no Hardſhips to be 
done even to ſuch Perſons contrary to Law. 

Mr. Hungerford. My Lord, that he is in Chains now 
is demonſtrable; and he hath told me in the Tower, 
that they are ſo grievous to nim, that he cannot 
ſleep but in one Poſture, and the Gentleman Gaoler 
now helps to hold up his Chains; other wiſe the Pri- 
ſoner could not ſtand. And, I believe, I might chal- 
lenge them to give an Inſtance where any Priſoner 
was ſhackled with Irons in the Tower before Mr. 
Layer. His Majeſty's Priſoners of the Tower ate 


| ſuch Strangers to this U lage, that they had not the 
very Materials there: They were ſent for from New- 


gate; and I hope they will be carried back again thi- 
ther. And I humbly inſiſt upon it, that by Law he 
ought not to be called upon, even to plead, till his 


Fetters are off My Lord Coke is clearly of that 


Opinion. The only Reaſon aſſigned tor putting of 
Irons at all upon a Priſoner is, to keep him in ſale 
Cuſtody. The Laws of England allow of no I or- 
tures; and the Reaſon why they are taken off in tic 
Courſe of Proceedings againſt him in a Courſe of 
Jaſtice, ſeems to be, that his Mind ſhould not be 
diſturb'd by any Uneaſineſs his Body or Limbs 
ſhould be under. And as to the Diſtinction, that hi 
Chains ſhould be on when he pleads, becauſe but 


for a Moment, and off when he is try'd, becauſe 


that 
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that will be of longer Duration; it is poſſible what 
we have now to ſay may be as long as ſome Trials; 
| ſhould think too, that ſomething of the Dignity 
of the Court, where the King is ſuppos'd to be per- 
ſonally preſent, might be conſider'd. To have a 
Man plead here for his Life in Chains, ſeems to be 
very unſuitable. As to the ſafe Cuſtody intended 


| by the Irons, is he not here too well guarded to 


eſcape? 


Mr. Kettlebey. At the T rial of Cranburne, when Mr. Kettlebey, his 
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he was brought up here before my Lord Chief Juſ- cher Counte:. 


tice Holt, he inſiſted that his Chains ſhould be taken 
off before he pleaded, and it was order d. This was 
likewiſe mention'd in the Trials of Dorrel, Gordon, 


| and Ker; and the Court declar'd, If the Priſoners 


inſiſted on it, it ought to be done, In the tenth Folio 
of Kelyage, it is expreſly declar'd, on a Conſultation 


of all the Judges in England, that a Priſoner ought 


to have his Irons taken off before he pleads. 

L. C. Juſtice. The Caſe of Cranburne was dif- 
ferent ; He was call'd upon to plead, and try d at the 
ſame Time; and no doubt of it, he is not to be in 
Chains at his Trial. But here he is only call'd upon 
to plead by Advice of his Counſel, and is not to be 
tryd now; and why ſhould his Chains be taken oft 
this Minute, and put on the next: And though it 


hath been faid, he is too well guarded, I don't think 


1 Man charg'd with High-T reaſon of this Nature 
can be too well guarded, eſpecially if he hath en- 
deavour'd to make his Eſcape; that will juſtify more 
than the Law allows in other Caſes. 

Mr. Hungerford, My Lord, what I mean by ſay- 
ing too well-guarded, I mean ſufficiently guarded. 

L. C. Juſtice. Have you any Thing more to of» 
ter? This is nothing but to captivate the People, 
Mr. Hungerford, My Lord, we humbly hope, 
that the better to prepare himſelf for his Trial, he 
7 continue without his Chains till after that 

ime. 

L. C. Juſtice. I am of another Opinion. If we 
ſhould order his Chains off, and he eſcapes, we may 
be guilty of his Eſcape; therefore to make Objec- 
tions in Matters of this Nature, is to caſt a Reflec- 
tion on the Court, for not doing that which is not 
n their Power to do, | 


Mr. 
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Mr. Hunger ford. My Lord, I am of County 
I have here in my Hand the 


whole Record deliver'd to him; in which not only 


the Indictment is let torin, but the Commiſſion of 


vol. vi. p. 232. 


Oyer and Terminer. Aiter the Commiſſion hath 
enumerated the Names of the Commiſſioners, it 
goes on, and ſays what are the Offences that they 
are authoriz'd to enquire of, as High- I reaſon, Mit 
priſion of Treaſon, and other Offences of a leſſet 
Degree. Then it goes on, and ſays what the Perſons 
ſhall be concerning whom this Enquiry ſhall be made; 
Et per quos vel per quem cui vel quibus quando qual. 
ter & quomods & de alis Arciculu & Circumſtantii, 
præmiſſa & eornm quodiibet ſeu eorum aliquod vel al. 

ua qualitercunque concernen” plenius veritat', M 
Lov „I have conſider'd the Words with all the Ac- 
curacy I can, and have cndeavour'd to render them 
into Engliſg; but cannot. I mult ſy, I look upon 
theſe Words, as plac'd in the Record, to be Non- 


' ſence, and not capable of being render'd into Eng- 


They object a 
Miſnomer, 


Vol. yi. p. 233 


liſe; for they import no Meaning at all: It is a Ble- 
miſh in the Commiſſion itſelf; aud if ſo, the Enqui- 
ry taken by Virtue of that Commiſſion mult fall to 
nothing; and conſequently, this Indictment mult be 
nought. My Lord Cote, tor the fake of Poſterity, 
I ſuppoſe, hach given us the Form of the Commiſſion 
of Oyer and T'crminer in his Time; and there theſe 
Words are entirely left out: They ſeem to be Words 
of no Signification; therefore we hope there ſhal 
be no further Proceedings till this is ſer right, and 
that the Indictment ſhall be quaſh'd 
Mr. Keztlebey, My Lord, there are other Ob- 
jections; Is it your Pleaſure we ſhould go on this 
firſt, or mention them all together? 
80 C. Juſtice. Make all your Objections toge- 
ther. | 
Mr. Hlungerford. My Lord, the firſt Thing that 
occurs to me, in the Indictment itſelf, is, that this 
Gentleman's Chriſtian Name is wrong ſpclr, being 
there call'd CHriſtapherus Layer, with an e; where 


as it ſhould be Chriſtophorns, with au 0. 


Mr. Kettlebey. My Lord, I have here in Court 


ſeveral of the beſt Dictionaries and Lexicons, which 
ſhew the true Word to be Chr:/tzphoras; and I be- 
lieve the Gentlemen on the other Side cau't produce 

one 


C 
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one Inſtance in any authentick Book, Greek or La- 
in, where it is not always ſpelt with an . 


L. C. Juſtice. How do we know what his Name 
is? You mult plead it in Abatement: He might be 
chriſten'd CHriſtopherus, for ought we know. 

M. Kezztlebey, My Lord, tor falſe Spelling —— 

L. C. Juſtice. How doth that appear to us? 
You are Wrong in making your Objection at this 
Time; I would not prevent your offering any Thing 


that is material for your Client; but if I can ſatisfy 


you that you are improper in Form, it may fave the 
Time of the Court. 
Mr. Kettlebey. I hope your Lordſhip will par- 


don me: Here is the Lite of a Man concern'd; and 


as | would not willingly offer any I ning that in the 
like Caſes hath been over- rul'd, ſo neither would I 
omit any Thing that may be material for the Priſo- 
ner, whoſe Defence the Court hath entruſted us 
with; therefore I will go onto the other Obje& ions 
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. ? ObjeCtions, that 


that we think to be improper Latin; Compaſſavit, ine Indictment is 
imaginatis uit & intendebat: Theſe are the Words. ſalſe Latin. 


don't know whether this Latin will go down in 
Weſtmiaſter- Hall, but I'm ſatisfied it would not in 
Weſtminſter School. 

Here is the Et inteudebat; Et, a Conjunction Co- 
pulative between Verbs in ſeveral Tenfes. Here is 
0 pal avit, the Preterperfect Tenſe ; Imaginatus fu, 


| the Preterperfe Tenſe; and Intendelat, the Preter- 


imperfect Tenſe. Why ſhould not the laſt Verb be 
put in the Preterperfect Tenſe, according to the 
Kules of Claſſical Latin, as well as the two for- 
mer. 

There is another Word in the Indictment, name- 
ly, that of Seiſiend'. That the Prifoner conſpiravit 
od ſacram perſunam Domini Regis capiend”, ſerifiend®, 
A impriſonand. By the Words coupled with ir, I 
luppole Seiſiend' is intended to mean the taking or 
laying violent Hands upon his Majeſty's Perton; 
but ſure there never was ſuch a Word in any Indict- 
ment before, or to be found in any Author whatever: 
lt is neither Claſſical Latin, or Law Latin; but a 
mere fictitious Word, coin'd for this very Purpoſe, 
without any Precedent to warrant it. My Lord 
Cole, in his firſt Inſtitutes, p. 17. ſays, That the 


Word Seiſitus comes of the Frezch Word Seiſin; and 


Wat in Common Law 'tis properly applied to _ 
Q 2 
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hold, in Contradiſtin&tion to Poſſeſſionatus, which 
relates to Chattels; for Seiſitus and Poſſeſſionaty; 
are mention'd as Terms of Arts, technica! Words 
in the Law, that by long Uſe have acquir'd to them- 
{elves one peculiar and determin'd Signification ; for 
which Reaſon I don't object againſt the Word Com. 
paſſavit in this Indictment, it having been always 
uted in Indictments of High-Treaſon to expreſ; 
compaſſing the Death of the King: But where did 
they meet with the Word Seiſiend'? And they would 
OK. fancy it to be a Gerund of ſome unknown aQtive 
Verb. How came they to give it this Senſe, to make 
it ſignify the ſame as Coviced I apprehendthe very 
Giſt of the Indictment, at leaſt ſo much of it as re- 
lates to this Overt-A&, entirely depends upon this 
Word Seiſiend'; and if this appears to be inſignificant, 
barbarous, falſe, or improper Latin, I hope it is ſut- 
ficient to overthrow the whole Indictment. 
L. C. Juſtice. Read that Part of the Indi&- 
ment, | 
Clerk of the Court reads, Quod tu Chriſtophe- 
_ Layer, Sc. ad capiend', ſeiſiend', & 1mpriſonand), 
C. 
L, C. Fuſtice. Ad capiend & impriſunand*. Won't 
theſe Words do; ſuppoſe the other Word ad ſeiſiend 
: inſignificant? 
1 Serj. Pengelly, My Lord, theſe ObyjeCtions 
Obje&tions. have been made with ſo much Ceremony, and 
vol. vi. p. 234. Uſher'd in with ſuch Pomp, as if ſomething elle was 
meant than quaſhing this Indictment. The Objec- 
tions to the Commiſſion we apprehend improper: 
It is not in the Power of the Court to quajh the 
Commiſſion; and therefore to mention miſpelling, 
and of falſe and improper L#t:x therein, ſignifies no- 
thing; but upon reading it, we think this Objection 
will quite vaniſh, Theſe Words are uſed in all 
Commiſſions of like Nature, and are inſerted in the 
very Form of the Commiſſion ; and the Caption ot 
the Indictment, publiſh'd in the Treatiſe, allow'd 
by all the Judges of Ezegland, calld a Collection of 
Statutes, relating to High-T'reaſon, compoſed tor 
the Aſſiſtance of the Jultices in Scotland: And be- 
cauſe of the ſuppoſed Difficulty of theſe Words, | 
will for the ſake of the Gentlemen on the other 
Side, read them in the Order they are to be conſtrued, 
thus: 8 inquirend' plenins veritatem per ſacrum mi 
04 
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los" legal hom”, & c. de quibiſcunque proditionibus 


Miſprifrontbus, Qc. per quoſcunque & qualitercunque ; 
Hr Fad, & . Ac de aliis Articulis, &c. & ad eaſe 
dem prodition & al premiſs* audiend & termiuand 
Here they are to enquire more fully the Truth of, 
and concerning all Treaſons, Miſpriſions of Trea- 
ſon, by any Perſon whomſoever committed, c. 
And if the Words Plenius Veritat' had immediatel 

follow'd the Word Inquirend', every Body at fr 


| Reading mult be ſatisfied, that no Objection could 
be made thereto; and the Objection now is only 


made on Account of the placing theſe Words at the 
End of the Sentence; but it makes no Difference 
n the Conſtruction or Senſe. How otherwiſe can 
t be conſtrued or underſtood, but to enquire more 
fully of the Truth of thoſe Otfences there enumera- 
ted, and what Perſons are guilty? Sc. And there- 
fore [ take it, that the Form of the Commiſſion is 
proper, and will be juſtified, not only by the Senfe 
of it, but by the uſual and common Courſe of Pro- 
ceeding. As to the next Objection, the ſpelling 
Chriſtupheras with an e; if there be any Difference 
in the Name, it muſt be pleaded in Abatement, if 
they would take the Advantage of it. As to the 
Objection, that the three Verbs which charge the 


High-Treaſon, viz. Compaſſavit, Imaginatus fant, 


7 Intendebat ; that they are not in the ſame Fenſes, 
Here is no Neceſſity; the laſt Verb Mould ve of the 
lime T'enſe with thote that go betore the Copulative 
Et) in the ſtricteſt Latin: Though Compaſſavit W 
lnaginatns ſuit be in the Preterperfect Tenſe, yet 
latendehat may be well added in the Preterimperfect 
lenſe; and that will make no Difference, they be- 
17 all three alledg'd, and found in the Fime paſt, 
vclore the Indictment exhibited, | 

My Lord, as to the next Objection, that there is 
10 fuch Word as Send, I think the Word is pro- 
per and ſignificant; and were it otherwiſe, as it is 
not made uſe of in alledging the Treaſon itſelf, but 
tie Overt-Act or Evidence of the Treaſon, it will 
Not vitiate that Part of the Indictment; for if any 
one of theſe Words alledg'd is prov'd upon the Tri- 
ll, the Priſoner ought to be found guilty. Whether 
e compaſs'd to take the Perſon of the King, or to 
we his Majeſty, or to impriſon and detain him; 
my of cheſe Attempts, if prov'd, is ſufficient, and 

VoL. VIII. E C the 
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The Priſoner's 
Council reply» 
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the Priſoner ought to be convicted. But the Word; 


Seifire & ad Scifiend? are Terms known in Law, 
and frequently uſed in Actions of "I refſpaſs, We 
think the Word ad Seiſiend' is a proper Expreſſion in 
this Cafe, to figuity the Attempt or Deſigu to ſeize 
and apprehend the Perſon of his Majelty ; and we 


hope there is nothing in theſe Objections, 
Att. Gen, Your Lordſhip may pleaſe to obſerve, ' 


that immediately after thete Words, Plenius verita— 
tem in the Commiſſion, there is a Comma, and none 
before: The whole Sentence betore is entire; and 
therefore in Conſtruction the Worvs PlHuius verita— 
tem, reter to the Words Ad inquirendum at the Begin. 
ning of the Sentence. In our legal Proccedings, 
indeed, we are ſeldom ſo nice to confine ourlelves 
to the Latiz ct the Claſſicks; bur this is very proper 
Latin; and the disjoining ot the Words Plenras ve- 
ritatem from the Words Ad inquirendum, by which 
they are govern'd by the Interpotition of ſo many 
Words, is no Objection ; tor nothing is more com- 
mon in the beſt Authors, than placing the molt ma- 
terial Words at the Clote of a very long Sentence, 
which in Point of Conſtruction mult reter to others 
at the Beginning. 

As to the Objection, that the Word Sezfiend is 
not known in our Law; if that was true, it would 
not quaſh the Indictment, becauſe there are ſeveral 
other Words to the ſame Effect; but we infiſt, that 
this is a very proper Word. In the Exchequer, the 
Word uſed in Caie of Seizures, is Shit, Writs 
iſſue, commanding the Sheriff Sez/ire ſuch Lancs, 
Sc. into the King's Hands, and the Sheriff returis 
Seixiri fect, It is a Law Word therefore, which is 
here applied to the Perſon of our Sovereign ; and 
it is in the Proceedings &-itore mentioned applicy to 
feizing Lands, Sc. why may it not be applied to the 
ſcizing of a Perſon? And then if Sire be proper, 
the Gerund from that mult be $-:/rendam ; and thete- 
fore we apprehend there is no Colour for this Ub 
jechon. | 

Mr. Hungerford, I beg a ſew Words by Way af 
Reply: As to the firſt Objection, againſt the Worch 
Plenius veritat', as Words of no Senſe or Meaning, 
where they are plac'd in the Indictment, we hope! 
is not yet antwer'd, Mr. Attorney hath endeavour © 


to make them Senſe, by tranſpoſing them, 7 ut 
| | ertin, 
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ferting Plenius veritat” ten Lines before they are in 


the Indictment ; but if they are not Grammar, or 


intelligible, there the Obyection ſtill holds. I know 
not what Liberty the King's Counſel hath to tranſ- 
poſe Words; and though it be ſaid, the Judges have 
ſettled the Form of Proceeding in Cates of High 
Treaſon by the Direction of the Houſe of Lords, 


and this Pleuius veritat' is got into the Form inſerted 
in that 1 reatifſe, that Book, notwithſtanding the ſo- 


lemn Allowance of it by the Judges, is not a con- 
cluſive Authority. It was denied to be ſo in the 
Cafe of Matthews; Where an Objection was taken 


| tothe Pannel of the Jury, becaute the Addition and yy, vi. p. 236 


Places of Abode of the Jurymen were not inſerted 
according to the Directions of that Book. My 
Lord Chief Jultice K:zg, who preſided at that Trial, 


| affited by all the Judges, except your Lordfhip, over- 
| cul'd that Exception; and therefore if we have no 


other Authority to combat with but that Book, we 
hope this Objection ſhall ſtand. 

As to the Words Compaſſavit imaginatus fuit 
mtendebat, there is ſomething in that Objection too; 
for they are in different Tentes or Times, and there 
the Conjunction Copulative between them, as if 
both Tenſes implied the fame Times, which it is 
certain they do not; and therefore they charge 


| ought; for a Thing cannot be done lately, and 


tirmerly, and both at the ſame Time. 
Mr. Keztlebey. My Lord, I believe four Parts in 


five of the Caption interfere between the Iaquiren- 


dum and the Pleains veritatem; a whole Catalogue 
of Offences, ſeveral independent Sentences, ditfe- 
rent Times, Perſons, Places, Things, all ſtation'd 


| between them; and yet theſe Words areto beunited. 


| would be glad to know by what Rule of Gram- 


mar this can be done? 


As to the Word Segſend', they don't ſhew one In- 


| lance where it has been ued. Indeed they men— 


don a Precept to the Sheriff, where ate found the 


r 5 . 8 83 
| Words See. ſucias and Scſiri feci, which are juſ- 


ned by Otage. Belides, Seri is there uſed in 


tha . bo * . . 1 . : 
ever) lame Senſe Which the Law hath unposd 


bon it: lt is to be put into Poſleflion ; the Lands 
10 deliver'd by the Sheriff into the Hands of the 


dag, that he becomes 1ciz'd thereof xt de Feds & 


jure Corone; but if ever that Word was put into 
Ee 3 any 
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any Indictment to fignity to ſieze and impriſon the 


King, is entirely unknown to me. : | De 
Indeed, here is one Piece of Doctrine offer's, 1 7 
which if it holds good, puts an End to all our Oh. * 


jections, and even the Act of Parliament on which T, 
they are tounded, namely, that if any one Overt-A I} 
is ſufficiently expreſs'd by any one Word, though 8ʃ 
there be Words that are improper, and falſe Lat, W 


yet they will not vitiate the Indictment. What a- D. 
vails then this Act, that impowers us to make Ob. e 
jections to Miſwriting, Miſpelling, falſe and im- MW 
proper Latia* Tt is not to be ſuppos'd, that who- he 


ever hath the drawing of an Indictment, ſhould fe 
make Faults, and blunder on from firſt to laſt. LI d 


believe Mr. Attorncy won't ſhew any Inltance where La) 
one Overt-Act in an Indictment was ſet aſide, and W 
the reſt of the Indictment held good. Exceptions all 
have ever ſince the making ot this Ac been taken (0 


and argued by Counſel, and determin'd ; but if this W 
be a ſufficient An{wer, ſurely they ſpent the Time as 
of the Court to very little Purpoſe, in debating | 
whether there were any Faults in the Indictment, 
hen ic was ſo eaſy to ſhew it was not faulty | 
throughout, 
Mr. Hlangerford. My Lord, I beg leave to hand 
up this Precedent of my Lord Coke 's, where the 
Words Pleuius veritat' in the Commiſſion are entire. 
ly left out. 
1 L. C. Juſtice. What is the Uſe you would make 
DIM Tulet ſul- ; SA 5 - * * 0 
tice over-raſes Of an extrajudicial Opinion of my Lord Coke's again 
their Objections. the Opinion of all the Judges? Neither is concit- 
ding; but certainly the Opinion of all the Judges 0! 
later Times mult have more Weight, than the extra- 
judicial Opinion of a ſingle Judge at any former 
Time. We have been told of Claſſical Latin, aid 
Cicerouiam Latin; and if there be any Regard to be 
had to that, is any Thing more common in ever} 
Part of Cicero, than to put Words laſt, that in Con. 


ſtruction mult come firſt. Indeed it is not material \ 
where they ſtand; they muſt be taken in that Man- \ 
ner of Conſtruction as would make them ſignificant \ 
that is, by taking the laſt Words Plenius veritateim le 
go firlt in Conſtruction, and then it is very prop" FF  £ 
and uit. | = 
Vol: vi. p. 23. As to the Objection, that Com all avit & Ima: C 
natus fuit are in the Preterperfe& Tenſe, and 7 * four 


oat 
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be bat in the Preterimperfect Tenſe, ſuppoſe it had 
been Compaſſavit only, or Imagiuatus fuit only, or 


8 [ateadebat only, would not either of theſe Words, 
». W wicther in the Prererperiect or Preterimperte& 
ich Tenie, have been ſufficient to have charg'd Mr. Layer 


10 with having ſome Time before compaſled and ima- 
1gh pined the Death of the King; and as here are ſeve— 


7M u Overr-Acts of compailing and imagining the 
g. Death of the King laid to ſome, of which no Ob- 
Jb- jection is made, any of theſe are ſufficient to main- 
im. uin the i reaton. One of the Overt-Acts is, That 
ho. MW ie did deſign, conſult, and agree ad capiend” ſer 


ul end & impriſonand the Perſon of the King. Sup- 

poſe it had been capiend & impriſanaud', then you 
dere lay it had been well enough; but the putting in this 
and W Word ſezſiend' will vitiate the Whole, becauſe it is 
one an improper and vitious Word. I dare not ſay in a 
Lon Court of Law, that it is an improper and vitious 
the W Word: You are told of a Court of Law where 
ime te Word is uſed, and hath the ſame Signification 
ing ein the Indictment, as to feize Lands into the | 
ent, Hands of the King. To feize Lands, or to ſeize | 
als MW the King's Perſon, the Word is the ſame; and if 

: ſeiſire is well enough to ſignify to ſeize Lands, fei- 
and e is enough to ſignify to ſeize the King's Per- | 
the bon; therefore I think it a proper Word. But whc- 


1 .- - 
2 


tire. ther it is, or not, there is ſufficient in the Indictment 

to maintain the Charge againſt Mr. Layer; for he 
ae WM 3 charg'd with a Conſultation and Agreement to 
unt. mpriſon, and detain the King in Priſon. Theſe are 


chu: ficient, without the Word Seiſiend'; but the Word 
s of MW eſend' hath been uſed in our Law Proceedings, 
ctr and never objected to; and if we ſhould ſay it would 
ma Wit lignify a Seiſing, we muſt fer aſide half the Pro- 1 
and ceedings in the Court of Exchequer, In my Appre- 

o be denſion, therefore, theſe Obje&ions can be of no i 
very MW dervice to your Cijent; they ſignify nothing. 1 


- 
— 
— 
— 
— 
* 
— — 


eridl Mr. Jaſtice Pow:s The reſt of the 
l. Mr. Juſtice Eyre, | am of the lame ce e 

al Jultice Hie, | inion. heir Opi io | 
cant, Mr. Juſtice Forteſcue-Aland, * * { 
n to | ; 


oper L. C. Juſtice. The Objections being over-ruled, 

emand of him what he hath to plead. + 
nal. Clerk of the Court. Chriſtopher Layer, hold up 1] 
ten-: four Hand, How ſay you, Chriſtopher Layer ? are | 
debat | „ you 
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A Plea of Miſ- 
nomer- 


pelli non debet, quia dic. -_ ihſe diu ante tempus Cap- | 


Vol. vi. p. 238. 


The Trial of Chriſtopher Layer Eſq; 


you Guilty of the High Treaſon whereof you ſtand 
indicted, or Not Guilty? 

Priſozer, I deſire my Plea of Miſaomer may be 
received; and I plead Not Gmilty, as to the Fact. 


[ Clerk of the Court reads the Plea. 


E Chriſtophorus Layer ad barram hic dud? in 
| propria perſona ſua venit, & habito audlitu Indidta- 
ment predia” dicit quod ipſe eſt perſona in Indida- 
ment” preaid” mentionat“ & intens per nomen Chil: 
topheri Layer, wzper de Paruch* St. Andre Holhurue 
in Com Nidd', Ar; & verſus quem, Indidtament 
pred: prolat eæiſtit pro alt” proditione predid Et 
dicit quod ihſe ad Indiffament” illud reſpondere com: 
tion ladidament' prediet' nec uon ante tempus affen 
in lndictament” ill ſpeciſficut & fiert ſuppoſit” baptizu- 
tus fruit per nomen Chriſtophori, & per id' nomen 
Chriitophori, ſemper a teinpore Baptization* ſito huc- 
zſque vacat nuncupa. & cogutt” fuit; & hoc parat eſt 
verificare unde ex quo if ſe non nominatir in Iudicła- 
ment predict per nomen Ciniitopaori petit judicium 
de Indidament” illo, & ſi pſe dal ludictament pred 
zlterins reſpoadere compel: deheat, &c. Et quoad pro- 
dition in lndidtament” prædict mentionat' ipſe predid, 
Chciſtophorus Layer dicit quod ipſe in nullo efi( inde 
culpabilis, & inde de bono & malo ponit ſe ſuper pa- 


triam, Oc. 
| J. Hungertord, 
Abel Kettelbey. 


L. J. Juſtice. Your Plea is received: He hath 
pleaded in Abatement firſt, and then pleads over to 


the Treaſon. What fay you to it ? 


Serj. Peagelly. We ought to have Time to draw | 


up a Replication: We therefore pray he may be 
brouglit up again on Saturday. | 

Mr. Hungerford. I have ſome doubt if it can be by 
Rule, or muſt be by Habeas Corpus. 

L. J. Fuſtice. When once a Habeas Corpus hath 


been granted, and he is brought betore us, we can 


order him to be brought again by Rule. He muſt 


be taken back, and brought here on Saturday next. 


[ Wis 
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Die Sabbati 3 die Novembris, 1722. 


The Priſoner was this Day brought to the Bar by 
che Lieutenant of the Tower. 

Att. Gen. My Lord, I have demurred to the Pri- 
ſoner's Plea in Abatement, and pray the Demurrer 


may be read. 


[ Clerk of the Court read | 
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E Robertus Raymond MP Attorn Domini Regis The plex deut- 


Genefalis, qui pro eodem Dom” Kege in hac parte red to. 


ſegeitur habito audit“ placiti pred” in caſſation' In- 
diclument' prædictꝰ ſuperius plagitat” pro eod* Dom” 
lege dicit quod idem placit' materia ue in ed content 
minus ſuſficiea' ia lege exiſt ad ipſum Ctiſtopherum 
a reſpondend* ad Indiftament” ill” excaſand” ad quod 
quidera placit” idem Aitora” General” neceſſe non ha- 
bet, nec per legem terre tenetur aliguo modo reſpin- 
dere. Et hoc idem Attorn? General” pro eodem Dom” 
Rege parat eſt werificare prout Cur” Fc. Unde pro 
tn[ufficiext” placitꝰ ill idem Attorn Dom Aegis Gene- 
ral pro endem Dom Rege petit Judic & quod Iadidta- 
ment” prædict'ꝰ bin & ſuſficien' adjudicatur, &c. 


Rob. Raymond. 


Att. Cen. We pray they may join in Demurrer 
immediately, | 


Mr. Hungerford. My Lord, it is a Surprize to The Priſoner's 


us; and as the Clerk has read it, it is impoſſible for 


therefore hope we ſhall be allow'd two or three 
Nays to conſider this Matter of joining in Demur- 
rer. Vitz-Ilarris had Five: Two or three Days is 
but a little Time, eſpecially when the Lite of a Man 
is concerned. Mr. Attorney took from Wedneſday 
to Saturday to confider of our Plea, 

Mr. Kettlebey, My Lord, as I take it, the con- 
tant Practice is, That a Four-Days Rule is always 
viven to join in Demurrer on the Crown-9S:de, as 
well as the Plea- Side; but if we are not regular in 
inſiſting upon four-Days, we hope at leaſt your 
Lordſhip will indulge us with ſome Time; or if 
we do immediately join in Demurrer, that we ſhall 
haye ſome Time to prepare ourſelves 10 argue it. 

Ee 4 . E. 


Counſel deſue 
3 l Time :0 join is 
ns to take the Subſtance of this Demurrer: Wepemurer. 
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Vol. vi. p. 239. 


Vol. vi. p · 240. 
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L. C. Juſtice. How is the Courle of the Court 
Mr. Harconr: * 
Mr. Hlarccurt. My Lord, in criminal Profecy- 


tions tor Miſdemcanors, two Four-Days Rule to 


plead are given, anch a peremprory Rule moved for: 
and then, it the re be a Demurrer, one F our-Days 
Rule to join in D-murrer is given, aud a perempto- 
ry Rule moved for: But in Capital Calcs there js 
no Rule given either ro plead, or join in Demurrer; 
all Proceedings in ſuch Caſes being at Bar, the Pri 
ſoner is obliged to anſwer immediately. 

L. C. Juſlice. The Courſe of the Court is againſt 
you. 

Mr. Hungerſord. Surely, if in a Criminal Caſe, 
which is not capital, a Man is indulged four Days, 
in ſuch a Cale as this is, which touches a Man's 
Lite, his Poſterity, and Eltate, the Indulgence ought 
to be more than four Days. 

Mr. Keztlebey. We 9 5 t inſiſt upon this for De- 
lay: We have pleaded over to the I reaſon; and in 
caſe we ſhould join in Demurrer, Whatever Time i 
taken up in arguing, it cannot obltruct the Proceed- 
ings in order to the Trial. 

Serj. Pengelley. My Lord, what he prays, is 
againit the Rules of the Court. T hey have put in 
a Plea in Abatement; we have demurred to their 
Plea : If it be not good, can they amend their Plea 
in Abatement? What then can they do but join in 
a Demurrer ? Is it adviſeable to leave a Plea in 
Abatement to the Whole undetermined, and to try 
the Iſſue firſt ? In all Capital Caſes, as well as in 
Criminal, the Plea in Abatement gocs to the Whole, 
to deoy the whole Indictment, and ought to be 
detern ined before the Trial. I hey can do nothing 
elle but join in Demurrer ; and therefore we hope 
toy hail join immediately. 

un., Gen, As to what has been ſaid about our 
nn Time from Wedneſday to Saturday, the 
b. = was, b-caute Thurſday and Friday were 
10 40 eſtmiaſter- Hail Days ; tor which Reaſon we 
cond not have the Pritoner brought up here before 
this Day. The putting in of a Demurrer to this Plea 
can be no Surprize to the Counſel for the Priſonet 
for Veſterday we ſent Copies of our Demurrer to 
them. In F:tz-Harris's Caſe, the Time asked, was 
not to Join | in Demurrer, but for ſettling his Plea in 


4. 
a al 
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uro a Caſe of great Difficulty ; and as ſoon as Fitz-Har- 
ris had pleaded, and the Attorney-General had de- 
cu- murred to it, the Court ordercd the Priſoner to join 
to in Demurrer immediately, 
for 1 Mr. Hazger/ord. My Lord, i beg Leave to ſet a Mat- 
ays ter of Fact right, as to the Cate o Hitz-Harris, which 
to- was mentioned as an Authority againſt us, but in Truth 
eis; W is not ſo; tor though Ltg-Harris s Counſel did join 
er; in Demurrec immediately, yet that was not by the 
Pri- Coercion of the Court, but they voluntarily offered 
to join in Demurrer upon an Opinion, as I pre- 
inſt ſame, of their own great Abilities and Self-Suffi— 


ciency in the Matter: But we have not that Opinion 


ale, of our Extempore Performances, but deſire Time 
iys, to conſider of this Matter. In my Lord Preſton's 
n's Caſe, *tis true, the Court would not give him Leave 
ght to ſend for his Letters Patent; becauſe, as my Lord 

had opencd it, they were dated at &. Germaius, and 
De- granted by King James there, after his Abdication ; 
4 in and it would have been the higheſt Indignity, both 
e is to the Court and the Government, to have ſuch Let- 
ed ters Patent pleaded or inſiſted on; Which, if allow- 

cd, would have imply'd, that the Government was 

„ Is not well ſettled on their Majeities King am and 
t in Queen Mary; and that King James, though at Sz. Ger- 
heit mains, had a Right to create Peers, and conſequently 
ea was really King. And though it hath been ſaid we 
110 are ty'd down by our Plea, I beliere there are In- 
in ſtances, even in a Criminal Cafe, where a Plea hath 
try been amended. I believe it was ſo done in the Caſe 
in of my Lord Bazbary, Which was a Plea to the Ju- 
ole, tiſdiction of the Court, My Lord we ſhall deſire 
be but a very little Time; which I hope will be grant- 
ing ed us. a 
ope Mr. Kettlebey. In Fitz-Harris's Caſe the Plea vol. vi. p. 241. 

was amended. The firſt Time it was brought in by 
Our himſelf to the Bar; and being read, the Court afſign- | 
the ed him Counſel, and gave him Time from Saturday | 
ere to Wedneſday to put the Plea in a Legal Form. 
we Att. Gen. I beg Leave to ſtate that Fact right, as 
fore to Fiux-Harris. They ſay the Plea was put in, and 
Plea afterwards amended : This is a Miſtake, His Wife 
net; brought a Plea into Court, and preſs'd it might be 
- tO received; but Mr. F:#tz-Harris was adviſed to con- 
was der what he did; and thereupon he took it back, = 


and 
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and brought in a Plea which was received, and ne- 
ver altered after wards. | 
L. C. Juſtice. It is the firſt Time that ever in a 
Capital Caſe, when a Plea in Abatement was plead- 
ed, and the Attorney-General thought fit to demur 
to it, that the Party delired I'ime to join in Demur- 
rer. You are not entitled to any Time by the Courſe 
of the Court; and the Queſtion is, Whether you 
have given any Reaſon for us to indulge you with 
Time, that never was granted in a Caſe of this Na- 
ture? Do you want Time to conſider, whether you 
ſhall join in Demurrer? Can you do any I hing elſe? 
It you don't think fit to join, we mutt give Judg- 
ment againſt your Plea. Could you in this Cale 
come with a Colour or Pretence of Juſtice, and de- 
fire of us to amend your Plea? It is nothing but a 
pure dilatory Plea ; nothing but an affected Delay; 
and therefore you muſt join in Demurrer immediate— 
ly, or we mult give Judgment againſt your Plea. 


You mult inſtantly join 


then to join in T | 
Mr. J. Eyre, in Demurrer. 


— _— J. borteſcue- Aland, 

Vol. vi. p. 2422 Priſoner. My Lord, the Counſel for the King 

. were indulged from Wedneſday to Saturday, I hope 

I thall have the ſame Indulgence to confider whether 

I ſhell join in Demurrer, or not. I am fo far from 

deſiring to give any Delay, though I am ſatisfy*'d how 

maliciouſſy this Proſecution is carried on, that I am 

The Priſoner willing, rather than continue to be thus hunted up 

3 and down the World, to retract my Plea, and plead 
nomer. generally, Not Euilty. 

Mr. Alt. Gen. If I underſtand the Priſoner right, he 
is willing to withdraw his Plea in Abatement, aid 
abide by is Plea of not Guilty. I his is what we 

delire likewiſe; and I wiſh we cou'd go on in this 
Canſe as we ought in a decent manner, without 
having groundlieſs Reflections continually made: 
Something hath been ſaid of the Maliciouſnels ot 
this Proſecution, and indir. Management by ſome 
body; *tis not ſaid by whom. My Lord, I defy any 
Man to ſhew any fingle Step tacen in carrying on 
this Cauſe, but what is perfectly right and juſtifi— 
able, | 

Mr. Hungerford. I dare fry the Prifoner did not 
entertain a Thought of reflecting upon any of the 

| Profeſſion 


The Court order Mr. J. Powis, | ? 


. e —— 


In 


the Gaolor, and not otherwiſe; and that they ſhould 
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Profeſſion concerned in carrying on the Proſecu- 
tion. But the Man's Cale is hard: He tells you he is 
in Chains; and I ſee he is in great Pain even now; 
and | earneſtly wiſh he were eas'd in that Matter. 
I do not pronounce theſe Words out of any Ak- 


fectation of Popularity, or to captivate the Audi- 


tory, as was inſinuated in the Beginning of this Pro- 
cceding, but in mere Compaſſion 1 have to the 
Prifoner. 

L. C. Juſtice. You have been told, it is not in 
our Power: He did once Eſcape, and tor the better 
ſecuring him he was put in Chains: Can we take 
thole Chains off? If he ſhould eſcape out of the 
Tower, ſhall we not be guilty of his Eſcape? 

Priſoner. If I thought it was contrary to Law I 
ſhould not mention it; but I defire to obſerve, That 
theſe Chains were not put on till atter a fourth or 
fifth Examination. As to my eſcaping out of the 
Metlenger's Hands, he never ſhewed me his War— 


rant: I did not know what Authority he had to keep 


me. And as to eſcaping out of the Tower, it is not 

in my Power, neither is it in mv Inclination: I deſire 

therefore to be eas'd of theſe Chains; and that I may 

have an Opportunity to ſee my Relations; that my 

Wite may come to me. | 

- __ Kettlebey, That was granted in Fi:z-Harris's 
aſe. 
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L. C. Juſtice. As to the taking off your Chains, vol. vi. p. 248. 


you have had the Opinion of the Court ; we cannor, 


we ought not to do it. As to the ſeeing his Rela- 


tions, what do you ſay to it? 

Mr. Art. Gen. There was a great deal of Caution 
us'd in Fitz-IHlarris's Cafe: As to the Perſons per- 
mitred to ſee the Priſoner, they were to be fearch d, 
and to be with him only in the Prefence of the 
Keeper. 

Mr. Kettlebey. The Wife had misbehaved herſelf 


there; and therefore a particular Caution was us'd 


in retpect to her; but the Acceſs of a Wife to her 
Husband, under ſuch untortunate Citcumſtances, 
was never deny'd. 

L. C. Juſtice. Upon a proper Application to the 
Court, they have ſometimes order'd that Perſons 
may have Acceſs to the Pritoner, in the Preſence of 


be 


The Trial of Chriſtopher Layer E 72 


be ſearched. It you think fi: to deſire it pn thoſe 


Terms, the Court will confider of it. 

Priſoner. I muſt defire upon thoſe Terms the 
Court think fit; and that my Siſter may come with 
my Wife. | 

L. C. Juſtice, It may be reaſonable for them to 
have Acceſs to you in the Pretence of the Gaolor. 

Mr. Serj. Pexpelly. I beg leave to obſerve, whe- 
ther it is uſual tor the Court to make ſuch a Rule? 
In Sir John Friend's Cale, it was only intimated by 
the Lord Chief Juſtice Hit; the Court did not make 
a Rule for it: They know they may apply properly, 
and Directions may be given to the Licutenant of 
the Tower. 

L. C. Juſtice. I do think, Brother Pexgelly, that 
the Court are truſted in a Matter of this Nature, and 


may properly give Directions with ſuch Cautions as 


Flea amended. | 


they think fit. Is it the Wife or Siſter you deſire? 
I think one is enough; and ſhe muſt ſubmit to be 
ſearch'd. 

Mr. Serj. Pengelly. Before your Lordſhip makes 
a Rule in this Caſe for the Priſoner, I deſire he may 
amend his Plea of Not Guilty, and plead by the 
Name of Chri/topher us. = 

L. C. Juſtice. It muſt be amended, 

Clerk ot the Court. Ef predictus Chriſtopherus 
Layer allacutus exiſtens per Cur? hic de alt' prodition 
predict pro Indictamentum predict & ſuperius Inpoſit 
qualisè ſe welit' inde acquietart idem Chriſtopherus 
Layer, dicit quod ipſe in nullo eſt inde culpabilis & 
inde de hond & malo pourt” ſe ſuper patram, 

Mr. Serj. Pengelly. My Lord, I believe it is uſual 
in theſe Caſes to appoint the Time of Tryal: The 
laſt Return but one in the Terme is the 19th Day of 
November ; to if you pleale it may be the Qzarto die 

ot. | 
Priſoner. I deſire your Lordſhip will give me a 


longer Day to prepare for my Tryal: I have a great 


Number of Witneiles, moſt of them People of the 
firſt Quality : I hope I ſhall have the common Pro- 
ceſſes of the Court to bring them in; and that I may 
have an [Habeas Corpus ad Teſtiſicaud' to bring my 


Lord North aud Grey and my Lord Orery at my 


Trial; and if your Lordſhip pleaſe, it may be on 
Monday the 26th, | 


4. 4 Jaſtice 


Nice, 
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L. Co Juice. That will be out of the Return, Vol. vi. p- 244» 


and it cannot be adjourn'd over beyond the Return: 
Three Weeks is a reaſonable Time to prepare for 
your Defence; conſider alſo the Term draws to- 
wards an End, and it interferes with the Common 
Bulineſs of the Ferm, if we carry it to a farther 
Day; we do agree the FVenire to be return'd Odtat? 
Martin“; and the Tryal then muſt be Qzarto die poſt, 
which will be Hedneſday the ziſt; and it is proper 
for us to give you an Intimation now, not to expect 
any farther I ime. Do but conſider what a Multi- 
tude of Jurors muſt be brought up; Fourſcore at 
leaſt: The Priſoner hath a Priviledge to challenge 
Thirty five peremptorily, and after, for Cauſe, as 
many as he pleaſes: And tor them to attend here the 
21ſt, and then the Trial to be put off, will be a great 
Inconvenience and Charge; therefore that muſt be 
the Day. | 
Priſoner. I have a Witneſs to come from Edin- 
burgh; and I can hardly have him here by the 2iſt. 
Is there no other Return for a Venire to be return- 
able? 

L. C. Juſtice. No; there is none but that, and 


the Naſt Day of the Term; and it is impoſſible to 


try him that Day, without doing a manifeſt Wrong 


and Injuſtice to the People of Eugland. 


Priſoner. I hope I ſhall be indulg'd two or three 
Days. 


L. C. Juſtice. We can ſay no more: The Time 


you have to prepare for your I ryal, we think abun- 
dantly ſufficient ; therefore we order the I rial to go 
on that Day. | 

Mr. Kettlebey. Your Lordſhip will order a Rule 
tor his Wife and Siſter to come to him. 

L. C. Fuſtice. No; not tor his Wife and Siſter, 

Priſoaer. My Lord, tor a ſingle Woman to come 
tirough the Courts and the Guards, to be examin'd 
by herſelf, it's not ſo proper my Lord. 

L. C. Juſtice. You ſhall have a Rule for your 
Wife to come ; we mutt not be too forward in 


granting Women to come; we remember an Et- 


cape occaſion'd by a Woman's coming thither, 
Mr. Kettlebey. My Lord, as to his having his 


Habeas Corpus ad Teſtifican for my Lord North and 


Grey-and my Lord Orery, | 
| | L. C. 


430 


The Priſoner © 
brought to his 
Trial. 


The Priſoner's 
Irons taken off, 
Vol. vi. p- 25. 


The Trial of Chriſtopher Layer Ei, 


L. C. Juſtice. You muſt give Notice; and then 


move what you pleaſe. | 

Mr. Kettlehey. I deſire he may have Copies of his 
Papers that were ſeiz'd. 

L. C. Fuſtice. Give Notice for what you think 
fit, aud move it. | 


Die Mercurii 21 Die Novembris, 1722. 


This Day Chriſtopher Layer was brought to the 
Bar by the Licutenant of the Tower, in order to 


| his Tryal. | 


Clerk of the Court. You Cbriſtopher Layer, now 
Prifoner at the Bar, theſe Men which you ſhall 
hear called, and perſonally appear, are to paſs be- 
tween our Sovereign Lord the King and you, 
upon Trial of your Lite and Death: It you will 
challenge them, or any of them, your Time to 
challeuge them, is as they come to the Book to 
be ſworn, and before they be ſworn. 

Mr. Hungerford. My Lord, we dclire his Irons 
may be taken off. 

L. C. Juſtice. The Irons mutt be taken off, 
We will not ſtir till the Irons are taken off. 

Mr. Huzgerford. The poor Man hath been op- 
preſſod by theſe Chains, that he was not able to 


prepare his Brief: I had it not till it was late at 


Night; and it is ten Sheets of Paper. 

Att. Gen. Whoſe Fault is that? You had Time 
enough. 2 

Mr. Hwuagerfird. It is the Fault of the Irons, 
Mr. Attorney. | 

L. C. Faſlice. They ſhould have been taken 
off before he came to the Bar. | 


Att. Gen. There was Direction given for it. 


How they came not to be taken off, | cannot tell. 
L. C. Juſtice. Now the Irons are taken off, 
go on. 
Clcrk of the Court. Ileneage Nuten Eg; 
L. C. Fuſlice You mult call over all the Jury. 
Mr. Ilungerford. I thought they would be all 
called over once before any one is endeavourcd to 
be ſworn. 


Clerk of the Court. They have been called over 


alrcady. 5 
S Mr, Hunger- 


-- 


for High Treaſon. 9 Geo. I. 1722. 


Mr. Hungerford. Not ſince the Court fat I am 
ſure: I would know whether the Intention is, that 
all the Pannel be called over before any one of 
them is {worn ; or that the Pannel is to be called 


over but once, and the Jurymen ſworn as they then 


appear. 
L. C. Juſtice. At the Old Baily they call them 


over firſt ; and then they call them over agaiu; and 


as they appear, they are {worn. But by the Courſe of 
the Court here, they are called over here betore the 
Court is fittivg, and they mark thoſe that appear. 
Then they are called over again in Court, and their 
Appearance and Non - Appearance being marked, 
they call thoſe over again that did appear. And as 
one appears, If there is no Objection to him, he 
muſt be ſworn. 

Mr. Keztlebey, We pray that the whole Pannel 
may be now called over in the Order as it ſtands, as 


well thoſe who anſwered at the firſt Call, as thoſe 


who made Default. 

'Priſoaer, I have not had a Copy of the Pannel 
above two Days. Here has been in this Cauſe all 
the vile Practices ——— 

L. C. Juſtice. You mult keep within due Bounds, 
You are come now to be try'd: But you are not 


to arrazgn and challenge every Body elſe; if in a 


proper Pime it appears you have been ill uſed, the 
Court will do you Juſtice. 

Serj. Pengelly, If they have any Objection 
to the Jury, they are to challenge them; they are 
not to entertain the Court wich Speeches before. 

L. C. Juſtice. No; it is not proper. Here he is 
uſſuuating Objections, which we cannot examine 
Whether they are true or falſe, on Purpoſe to cap- 
tivare the People; and, it may be, miſlead them in 
the Trial of the Caule. 

Mr. Keztlebey, As I came into Court, I obſer- 


ved all the Avenues were barricado'd up, and only 


a narrow Place left on the Stone-Steps ; and a 
Guard there, ro keep out whom they do not think 
fit to let in. 

Att. Gen. I know nothing of it; and, I dare ſay, 


no body will give any Countenance to the hindering 
either Jurymen or Witneſſes coming into Court, 


when their Attendance is required. 


Mr. Hunger- 
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Vol. vi. p. 24% Mr. [1uagerford, I deſire, my Lord, the whole 
Paunel may be called over once before the Priſoner 
| is put to challenge. 
| L. C. Juſtice. I do not find the King's Counſel 
| | object to it. | 
| Clerk of the Court having called over the whole 
Jury called over, Paunel, begins, and calls them again. Heneage Nor- 
2a4 the Priſoner 3 L 7 0 | 
makes his Chal- Ton, have you 10 J. a Year Frechold and Copyhold 
lenge, in the County of E/ex. 
Norton. I have no Frechold, only Copyhold. 
Ihen he was ſet aſide.) 


Foha Wilks, | asked the ſame Queſtion ; as Were | 
ail the reſt.) 


Pr:ſozer. I challenge him. 
Hen, * 4 a8 bothain. } 
Prijoacr. I think his Name is wrong ſpelled; 1 
he ſpells his Name with an », and here it is with 
an a. d 
IL. C. Juſtice. If the Copy delivered you agree 
with the Pannel, it will do. 
Clerk af the Court. They are both ſpelled alike. 
L. C. Fuſtice, Then there is nothing in the Ob- 
jection. 


| . Priſoner. Then J challenge him. 

| Richard iM aglett. : | 
Priſozer. ] don't challenge him. (0 
Att. Gen. I challenge him tor the King. the 


Mr. Keltlebey. We humbly inſiſt that Mr. A.. 
vol. vi. p. 235. egrney ſhew his Cauſe of Challenge immediately; | 
| for I beg Leave to obſerve vpon this Pannel, that ; 
| there are an Hundred and odd Perſons ; and it ; 
. | Mr Attorney is not obliged to ſhew his Cauſe of I tha 
4 Challenge till all the Pannel is gone through, the 
| Act of 33 Edw. I. which directs they ſhall aſſign a 
1 | certain Cauſe of their Challenge, is of little Ulc. | 
| | L. C. Jaſtice. You know the conſtant Practice WW 7: 
is againſt you, : { 
Mr. Hungerford. I propoſe it as a Convenience, IF Ho. 
that Mr. Attorney challenge firſt, and then we will 
determine afrer him. 
L. C. Juſtice. No; we mult not do that. 
Thomas Howlet. 7 
Priſoner. I challenge him. Cha! 
Serj. Pengelley. It the Priſoner makes any Chal- e, 
| lenge, it mult be before he comes to the Book to be | 4 
| _ Tworn. wi 
| P r:foatre V. 


Ole 
ner 


Iſel 
bole 


lor- 
Old 


ere 


led; 
Vith 


Tree 


ike. 
Ob- 


Aer: 
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Pr:/ozer. Whenever I make a full Stop, and 


don't lay [ challenge, you do. 


/. C. Faſtice. He ought not to lay his Hand on 
the Bogk, till he is allow'd a Juryman. | 

Mr. Aungerford. More hath been challenged for 
the King than hath been known in any Publick Trial 
in my Remembrance. | 


[Here the Priſoner ſpeaks to a Furyman. 


Sol. Gen. My Lord, it hath been intimated to 
the Priſoner once already, that he ought to propoſe 
his Jueſtions to the Court. 

L. C. Juſtice. You are to ask no Queſtions 
yourſelt : It you tell us the Queſtion, we will pro— 

ole it. 
Priſoner. Only to know how he ſpells his 
Name. 

Mr. Hungerſord. My Lord, it will be of ſome 
little Uſe to him to know how many he hath chal- 
lenged ; they differ in their Computation. 

Clerk of the Croton. He hath challenged twenty- 
eight peremptorily. | 

enjamiu Rutland, 
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Priſoner. 1 deſire he may be asked, whether he vol. vi. p. 448. 


doth not tarm ſomething under the King, or on 
the Foreſt ? | 

L. C. Fuſtice. If it is ſo, it is no Objection. 

Priſouer. I challenge him. 

John Mlilligande. 

Priſoner. My Lord, he hath been heard to ſay, 
mat I ought to be hang'd. 


[David Martin called. 


Mr. Hungerford. What have you heard Mr. Mil- 
gande declare concerning the Priſoner ? 

Martin. I have heard him ſay, that he hoped he 
ould be hanged ; for he believed he was guilty. 


Ar. Milligande was ſet afide.] 


| Priſoner, My Lord, I have very near all my 
h2!lenges : I think they may go on as they are cal- 
ed, if Mr. Attorney will challenge no more. 

Mr. Attorney, You may go on your own Way, 
will make no Bargains with you. 


Vol. VIII. * Clerk 


nr 


* I : oy : _ 
rr 2 7 


1 
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Clerk of the Court. Nicholas Freeman. 
Priſoner. I challenge him. I think I have done 
all my Challenges. | 
_ Clerk of the Court. You have two more, 
Prifoner, Let them take them as they come. 


Clerk of the Court. John Bains, | Set aſide 5 


Conſent, becauſe he was infirin. ] 

Clerk of the Crown. Miiliam Sandford. | Set aſide 
hecauſe he had ſaid, ij he was qu, of the Jury be fhould 
ve tor han ing the Priſoner.) | 


The Twelve Jurors ſworn were as follow. 


Thomas Clark Gent. I illium Nicholſon Eſq; 
ffaac Putter Gem, || Chiiflopber Hill Gent. 
Heteriah Haynes Gent. Robert Burnard Gent. 
Toba Lowry Gent. 7 homas Waters Gem. 
7 homas Prat Gent. Richard Gray Gent. 
Francis Aylett Gent. i lam Wheatly Gent. 


Clerk of the Court. Chriſtopher Layer hold up 
your Hand. Gentlemen of the Jury, look upon 
the Priſoner, and hearken to his Cauſe. He ſtands 
indicted, 5c. Your Charge is to enquire, Whether 
he be Guilty of this Fiigh Freaſon in Manner and 
Form as he flands indicted, or Not guilty, &c. 

1 Mr. earg. May it pleaſe your ordthip, and 
_ Genet you Gentlemen of the Jury, this is an Indictment 
pens the Indict- . . R ' ) 
ment. againſt the Priſoner for High Treaſon. The [1- 
dictment ſets forth, &c. | Here the Subſtance of the 
Vol. vi. P. 249+ Iudictment is repeated. 


[Mr. Serjeant Pengelly having enumerated the fere- 


ral Overt-Ads laid in the Iudictinent, goes un. 


ts entlemen, 


| Serjeant Pen el- IJ I' it is unneceſſary when theſe Facts are open. 


dy's Obſervations T ed to you, to acquaint you that an Attempt 
on opening the g 1 N 43 
ne of this Nature, if it had ſucceeded, would have becll 
the Subverſion of the preſent happy Eſtabliſhment, 

and the Proteſtant Succeſſion, ſo often confirmed b) 

3 the Conſent of the Whole Nation, and the only Ye” 
curity of your Religions and Civil Rights and Li. 

berties. They wouid have all been expoſed to tlic 

arbitary Power of a Popiſh Faction under the I. 

ranuy Of the Proteader. [Then the Serjeaut proceed 

vol. vi. p. 250» 79 9pen the Euidence, which the Reader will find in 
the Tryal inſel . Att 


for High Treaſon. 9 Geo. I. 1722. 4 35 


Att, Gen. AY it pleaſe your Lordſhip, and you Mr. Attorney- 


Gentlemen of theJury, lam Counſel on Cenerafs Obſer⸗ 

' 4 . . . _ vat ions on the 
the ſame Side tor his Majeſty againſt the Priſoner at Charge. 
ne Bar, who ſtands indicted for High Treaſon, in com- 

1 paſſing and imagining the Death ofthe King. The Fre- 

6 ſervation of the Lite of the King is of that great Im- 

lids portance to the Safety and Proſperity of his Subjects, 

A's that even Imaginations and Intentions (which are 


e bur Acts of the Heart) to take it away, manifeſted 
by Overt-Acts, are an Offence of the higheſt Na- 
ture vhich the Law takes Notice of: But as Ima- Vol. vi. p. 254 
ginations and Intentions of Men are ſecret, and 
q; can't be diſcovered but by their Actions, there muſt 
N be Proof of Lome Fact done, in order to carry ſuch 
4 jutentious into Execution, to make the Offenders 
guilty of Treaſon ; therefore in this Indictment five 
ſeveral Overt-Acts are laid: The firſt is, That the 
it. Priſoner propoſed, conſulted, and agreed, with di- 
vers Perſons unknown tothe Grand-Jury, to raiſe an 
up [nfurrection and Rebellion within this Kingdom 
von avainſt his Majeſty: The ſecond, That he publiſhed 
nds a traiterous Writing, purporting an Exhortation, En- 
her conragment, and Promite of Rewards, to perſwade 


and his Majeſty's faithful Subjects to take up Arms againſt 
him: The third, That he propoſed, conſulted, and 
and agrecd to ſet the Pretender on the Throne by armed 
ent Force: The fourth, That he liſted Men to levy War 
[1- againſt the King : And the fifth, I hat he propoled, 
the conſulted, and agreed to ſeize and impriſon his Ma- 

jelty's ſacred Perſon. Gentlmen of the Jury, You 

- Will readily agree with me, that nothing can be 
de- more dreadful to a true Briton, who hath any Re- 
gard to himſelf or his Poſterity, than the fatal Con- 
ſequences that muſt have inevitably attended ſuch 
wicked Deſigns, had they been carried into Execu- 


ton with Succeſs. Suppoſe a Rebellion had been 
. only raiſed, what could any Man have expected 
nt dom a Rebellion in the Heart of the Kingdom, but 
by Plunder, and Rapin, and Murder? a total Suſpen- 
Go. lon of all Civil Rights? and, as long as the Storm 
1 had continued, a juſt, but terrible Apprchenſion ot 
le bmeching yer worſe to come? This would cer- 
re. bal have been the Caſe, though the Attempt ſhould 
od have been diſappointed at laſt. But had it been at- 
% ended with Succeſs, had his Majeſty's ſacred Perſon 


lit ven ſeiz'd and impriſoned, and had the Pretender 
FT 3 been 
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deen placed on the Throne, what a Scene of Mi. MW ger 
lery had opened? A mild Adminiltration, govern' ther 
by the Law of the Land, under an excellent Prince 7 
and as juſt and mercitul as ever wore the Crown. 10 
mult have given Way to arbitrary Power: All you: gon 
Eſtates and Properties mult have been at the Will Chi 
of a provoked and exaſperated Uſurper. Liberty \ 
muſt have given Way to Slavery; and the belt of Lo! 
Religions to Popiſh Idolatry and Superſtition ; and the 
this, humanly ſpeaking, without any Proſpect or had 
Hopes of Relief. Nor would theſe dreadful Cala- bro 
mities have been confined within the Bounds of the pro 
King's Dominions ; for ſhould the preſent happy lon 
Ettabliſhment in his Majeſty and the Royal Family tio! 
{the chiet Bulwark and Support of the Proteltant - 
Intereſt) be deltroy'd, the Proteſtant Religion in ge. J 
neral malt be reduced to the loweit Ebb, if not to- are 
tally extinguiſhed, Ibis is the Nature of the Crime; « 1 
and theſe tome of the fatal Conſequences that muſt «1 
nave enſued, if the Defigns charged upon the Priſo « t 
ner by the Indictment had took Effect. It is m = 
Part to open the Nature of the Evidence that we on 
ſhall produce to prove the ſeveral Overt-Ads « ] 
| Here My. Attoraey fhews what Evidence they were « | 
about to give. | G7) 
| I ö 
Vol. vi. p. 257- Jol. Gen. We will now proceed to examine « | 
Witnefles. Call Mr. Stephen Lyach. + "1 
Objection ro the Priſoner, My Lord, i defire before this Witnels 7% 
ay ue he be ſworn, that he may be examined upon a Yozr Wh «| 
— © 9% ire, whether he hati not a Promiſe of Pardon, 0! 8 
ſome other Reward, for {wearing againſt me. 4 
L. C. Faſtice. Sir, you can't ask that Queſtion, 6 
Mr. Hungerford. If a Man is repreſented to be « 
in the ſame Circumſtances with the Priſoner, aud 0 
the Priſoner led into the ſame Circumſtances by the 10 
Perſon propos'd as a Witneſs, and afterwards by bim « 
involy'd in the ſame Offence : If the Perſon pro- 0 
pos'd as a Witneſs hath a Promiſe of Pardon, 0! 6 
ſome Reward, upon Condition that he would ſwear « 
againſt the Priſoner, he cannot by Law be a good 0 
Witneſs : The Perſon propos'd as a Witneſs, mult « 
be a credibie Witneſs, mult be a legal Witness, mul 3 
not be convicted of Perjurv, or any other notorious +6 
Offence; a tree Witnels that is not under any Re- 80 
ſtraint for the Offence he accuſes another off: An« WF ty 


there- 


— — — — — 
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therefore we hope we have a Right of asking whe- 


ther he acts under the Influence of any Promiſe of 
1 Reward or Pardon; and the Right we have of 
cxamining him to the Promife of a Reward or Par- 
zon, is fapported by the Authority of my Lord 
Chief Juſtice ale, as reported by Kelyage. 

Mr. Kettlebey. | beg leave to obſerve to your 
Lordſhip, that this Queſtion was formerly ask'd in 
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the I'rial of Gordon and Dorrell, of one Adams that vol. vi. p. 258. 


had been in the fame Conſpiracy with thoſe that were 
brought to Trial for High Treaton, and was then 
produc'd as a Witnels againſt them, though it was 
long objected to by the King's Counſel, The Diſtinc- 
tion my Lord Chief Juſtice Hale made, was this. — 
Mr. Juſtice Eyre. Read the whole Paragraph. 
Mr. Kettlebey. I will, My Lord. The Words 
are theſe: © It was reſolv'd that ſome of thoſe Per- 
*« ſons, equally culpable with the reſt, may be made 
« uſe off as Witneſles againſt their Fellows; and 
they are lawful Accuſers or Witneſſes within the 
« Statute 1 Edw. VI. 12. 5 & 6 Edw. VI. 11. & 
Mary I. And accordingly at the Prial of thete 
Men, ſome of them who were Parties in the I rea- 
* {on were made uſe of againſt the reſt. For lawful 
* Witnefles within thoſe Statutes, are ſuch as the 
Law alloweth; and the Law alloweth every one 
*to be a Witneſs who is not convicted, or made in- 
famous for ſome Crime; and if it were not ſo, all 
* Treaſons would be ſafe; and it would be impoſſi- 
* ble for one who conſpires with never ſo many 
* Perſons, to make a Diſcovery to any Purpoſe. 
But the Lord Chief Baron Hale ſaid, that if one 
* of theſe culpable Perſons be promis'd his Pardon, 
* on Condition to give Evidence againſt the reſt, that 
* diſableth him to be a Witneſs againſt the others, 
* becauſe he is brib'd, by ſaving his Life to be a 
Witneſs: So that he makes a Difference, where 
the Promiſe of Pardon is to him tor diſcloſing the 
Treaſon, and where it is for giving of Evidence. 
But ſome of the other Judges did not think the 
Promiſe of Pardon, if he gave Evidence, did diſ- 
able him; but they all advis'd, that no ſuch Pro- 


50 that, My Lord, we have not only the Authori- 
'y of that Book with us, but a ſolemn Precedent in 
IS the this 


miſe ſhould be made, or any Threatnings ufed to 
them, in caſe they did not give full Evidence.“ 


* — ——— 


4 
% 
: 
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this Court in Point citablit: d upon a long Debate 
and grounded on that very Authority. And when! 
mov'd this Matter at the 1 rial or Dorrel. Cordis, 
and Acrr, I then cited anvincr Inſtance where i 
had been allow'd by the Court; and that was before! 
Mr: Juitice Powel, at Fo greeſter Allies, upon the 
Trial of Palmer and Svzo0ads, for the Murder off 
Mrs. Palmer. There a third Perſon, concerucd in} 
the Fact, came in as a \Witacts agaiuit the other two; 
and alter it had been argued by Counſel, and that! 
learned Judge had read upon the Bench, and confi- 
der'd this Authority, the Witneſs was at laſt ask'd! 
this Queſtion upon a Loher dire. 
Serj. Peagelly. We hope there is no ROGmM far 
this Pretence, which is inſinuated; it only goes tos 
Credit, and does not diſable him from being a Wit- 
nels. I he Judges directed that no ſuch Promile 
Mould be made; but if ſuch Promiſe was made, 
they agreed it did not difable bim, as was mention's 
by my Lord Chief Baron Hale. It is not like Mo— 
ney given, Which is an actual Corruption; the Pro- 
mile ot Pardon is a Thing voluntary in itſelf. Who 
is the Promiſe to be made by? Is it in the Power of Ml to 1 
any Perſou but his Majeſty to perform it? If there MW Wit 
is any Thing in the Suppoſition, it is not proper to t it 
ask in relation to it upon a Loyer dire, to prevent MI ic! 
the Wirueſs from being ſworn to give Evidence, but tin 
when he hath been ſworn, if they think fit to ak I proc 


the Queſtion they may. W 
Ati, Gen. Ihe asking the Witneſs this Queſtion, Ml ted 
if it was aniwer'd in the affirmative, would be ot Wl L£ 
no S:rvice to the Priſoner; tor it will not difavle Il 1h: 
Tir. Lyach from being a Witneſs. Every Man 1s MW to 
bound in Jaſtice to give Evidence, it requir'd ; and et 
a . 1OMmile to have a Pardon if he gives Evidence FF ton 
againſt the Priſoner, can be look'd on only to in- bu 
quce him to do that which by Law he ought to d ol that 
according to the Truth; it docs not import, that he il ic 
Was to give a wrong or a faiſe Evidence; fuch 2 1 
Qusſtion ne. cannot be oblig'd to anſwer. And the a P 
great Uſe the Priſoner conld make of ſuch a Fro- a 
mite, it was made, wich is not admitted, would ll 
be culy to the Credit of the Wineſs, and not eh. ol "i 
tirely take off his Teſtimony, As to the Opinion de 
of my Lord Chief Baron ale, cited out pt Re- me 
| ne he 


' for High Treaſon. 9 Geo. I. 1722. 


ge, the other Judges diffe:*d with bim; and there- 
re we hope Mr. Lyach thall be {worn 


Mr. Hungerford. Whocver 15 produc'd in a Court Vol. vi. p. 259» 


of Juitice for a Witneſs, muit appear to be utterly 
concerned nr Point of Intereſt, in conſequence 
the Trial. It a Man produc'd as an Evidence to 
rove the Debt upon the Defendant, ſhall, upon be- 
07 examined upon a Hoyer dire, diſcloſe that he is 
1 have Part of the Money. to be recover'd, is not 
ſuch a Perſon diſabled from being a Witneſs at all? 
auch is not a Promiſe of Pardon to the Witneſs, in 
aſe he convicts the Criminal, a greater Biaſs than 
the WitnelS's having Part of the Money recover'd? 
ln a civil Cauſe, the Queſtion is not whether the 
Witneſs be tempted to {wear a Truth or Falſhood, 
but whether the Witnets doth not appear to be ſo tar 
concern'd in Point of lutereſt, that he ought not to 
de examin'd at all; and therefore I inſiſt, we ought 
o have an Account whether the Witneſs Lyach hath 


the Promiſe of a Pardon or any Reward tor that 


which he is to do here, namely, for the Evidence 
e is to give againſt the Priſoner. It is indifferent 
to me whether it will diſable him from being a 
Witneſs abſolutely, or go to his Credit only; for 
it ſnhonld come out that he hath ſuch a Promile, 
we ſuppoſe no Jury, or any Man living, will believe 
him; and that is mach the ſame as if he was not 
produc'd, though it ſeems more agreeable to the 
Practice in Civil Caſes, that he ſhould not be admit- 
ted as a Witneſs at all. 

I. C. Juſtice. The moſt you can make of it is, 
Thar it is an Objection to his Credit; and if it goes 
1 his Credit, muſt he not be ſworn, and his Credit 
ett to the Jury? But if this Man, under Expecta- 
ion and Promiſe of a Pardon, comes here to ſwear 
lt which is not true, and you would ask him to 
en, he is not oblig'd to anſwer it. No Body is to 
credit himſelf; he is to be taken to be innocent 
he appears Otherwiſe. It is expreſs'd, that he has 
aPromite of Pardon. What to do? To give Evi- 
cence; why ſhould he not? Is he not oblig'd ro it? 
»ppoſe he gives Evidence according to the Truth, 
de would be entitled as much to his Pardon, as it 
de gave Evidence of that which is not true. The 
Moſt you can ſay is, he has a Promiſe of Pardon, it 
e gives Evidence; and can you conclude from 
| F 4 thence, 
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thence, that he can give no Evidence, except a falſe 
Evidence? If they who ask the Queſtion inſinuate 
any | hing like that, it ought not to have an Anſwer; 
bur if he bath a Promiſ: of Pardon, if he gives q 
true Evidence, it is no Objection to his being aWit- 
nels, or to his Credit. | 

Mr. Juſtice Eyre. The Objection which gives 
occaſion to inſiſt upon this Queſtion, arifes from the 
influence which the Hopes of a Pardon may pofſibiy 


have upon the Witness; and if this be a Reaſon 


for letting aſide a Witnels, no Accomplice who 
ditcovers a Conſpiracy can ever be allow'd to prove 
it upon Oath; for I believe no Man ever yer made 
a Diſcovery, but with the Hopes of Pardon; and a 
Government is oblig'd in Honour to grant it, where 
the Contefſion appears ingenuous and ſincere; and 
therefore it the Hope or Proſpect of a Pardon, 
which is all that can be interr'd from a Promiſe, 
ſhould be an Objection to the Coimpetency of the 
Witneſs, no Government would be fate; tor trea- 
ſonable Confpiracies might be torm'd and carried on 
with Impunity, when the Perſons concern'd, from 
whom alone a full Diſcovery can be had, are utter- 
ly uncapable of proving the Fact, though they give 
all poſſible Marks of their Sincerity ; they bare 
therefore been always allow'd to be Witneſſes. 

Mr. J. Pois. Mr. Hungerford would do well 
to remember the ſeveral Acts of Parliament made 
to give Encouragement, by a reward of go!/. fo! 
the Apprehending and Convicting of every falſe 
Coiner, Highwayman, and Houſebreaker ; and if a 
Criminal in theſe Offences ſhall come in, and di- 
cover and convie: two of his Accomplices, he ſhall 
be entitled to a Pardon, and by the expreſs Words 
of the 5 Anne, ſhall have the Reward of 4o/. for 
each Houſebreaker, and ſhall alſo himſelf be en- 
titled to a Pardon; ſo that the Parliament thought fit 
to give Money, as well as a Pardon, to fach Dit 
coverer; yet ever ſince the making of thoſe Acts, 
the Perſons ſo promis'd and encouraged have upon 
thoſe Trials been admitted as good Witneſſes, even 
betore a Pardon. | | 

Mr. J. Forteſeze. I was Counſel in the Caſe of 


Vol. vi. p. 260. the King and Cordon; and I very well remember the 


Counſel of the other Side inſiſted the Witnet 
produc'd ſhould be ask'd this Queſtion on a "= 
ire, 
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ire: His Name was Mayer. The Reaſon the Court 

gare that it was inproper to ask this Queſtion on 

1/over dire, was, I bar if he had this Promiſe, ſuch 

Promiſe was made either to ſpeak the I'ruth, or to 

ſpeak a Falſhood ; if it was to give a Juſt and I rue The Priſoner's 
Eyicence, there was no harm in it; and if it was a 3 Ws 
Promite of Pardon for ſpeaking what was not true, gets ver- 
the Witneſs was not bound to anſwer that Queſtion, ruled. 

and conſequently it can be of no uſe whatever. 


Therefore the Witneſs mult be {worn. 


[ Hr. Stephen Lynch ſwors.] 


© D 


Hl. Gen. Do you know the Priſoner at the Bar? 
And how long have you known him? | 

Lynch. I firſt knew him about the Month of 
June laſt. 

Sl. Gen. Pray give an Account to the Court and 
the Jury, by what Meaus you firſt came acquainted 
with him. 
ech. I became acquainted with him by Dr. 
7 Marphew. About April laſt I came into England 
from Flanders, and met with Dr. izrphew, who 
was my Acquaintance ſeveral Years before : He 
told me he had 1ome particular Buſineſs to tell me; 
and deſir'd me to meet him at Cooper's Coffee-Houſe 


is OT ho c 0d Www = wg . > Oo 
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! in Cornbill; where I met him: He told me, That 
e MW material Things were acting in the Kingdom, in or- 
cer to a Riſing; and it I would be of the Party, he 
, would recominend me to a Gentleman that had the 
1 Management of it. I ask'd Time to conſider of it; 
and in two or three Days Time, I told him that I 
1 W was reſolv'd to be of the Party. I frequently 
8 told him I was impatient to know Who the Gentle- 
man was that I was to be recommended to. About 
che Month of June he told me, 1 ſhould go with 
tim to his Lodgings, which were at the Upper-end 
£ Chancery-Lane, right over-againſt the Hbrte- 
3 art. 
1 . Gen. Whoſe Lodgings did you go to? 
n | Lynch. The Lodgings of Mr. Layer. He was at 
bome; and defir'd us to go to the Griff Tavern in 
\ WW #12, and he wou'd meet us there. We went; 
eau im a little while Mr. Layer came to us; and then 
5 Dr. Mus phe told him that I was the Gentleman 


de had ſpoke to him of. Mr. Layer was glad of 


” 
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my Acquaintance; and told me, that he had ſuch 3 Th 
ttrong Recommendation of me, that he was ful! tak 
latisfied in me. And then he held a Diſcourſe about 28 
a Riling thac was to be in the Kingdom in favon; col 
ot the Pretender, and that it would be back'd by a 
great many of the Army, and the Guards, and fe. MI ti 
veral other Gentlemen. | | 
Objeftion — Mr. Ilungerſord. The Overt-A&t is laid in Eſſex, MW 
MO e and here is an Evidence given of an Overt- Act in al 
Obert. Ads in Middleſex. They can give no Evidence of an Overt- Ar 


another Counry, Act in another County, till they have given Evi. 
dence of an Overt-Act in Efex, where the Indic 
ment was laid; for by the Method they would go 
on in, the Jury may be captivated witi a Story of 
the Grin Tavern, and of Mr. Layer s other Aſſig- 
nations and Actions in /tidaleſex; which cannot 50 
im uted to him upon this Indictment, until ſome 
TI rcaton be prov'a in Hex. I hope therefore the 
King's Counſei {hall receive your Lordſhip's Direc- 
tions to go on regularly: To begin to give an Account 
of the Overt-Acts in E/ex before tney go into 
another County. 

L. C. Frſtice. You muſt give them Leave to go 
on in their own Method of that that firſt happen'd in 
Midaleſeæ, and afterwards of what happen'd in Eſſex; 
aud if you dare not truſt them and us, but will have 
your own Method, it would be to put us into 
Confuſion. 

Sl. Gen. We inſiſt upon it, in Point of Law, 
that we are imitled to give Evidence of Overt-Acds 
of the tame Species of Treaſon laid in the Indict- 
ment, though done in any County in England, pro- 
vided we allo prove an Overt-A& in the County 
of Efjex; which we mult do; otherwiſe this will 
paſs tor nothing. Mr. Lynch, go on; and give an 
Account what Mr. Layer ſaid when you were at 

| the Griſfin Tavern. 
Evidence for Lynch. The firſt Thing he told me, was, That 


the King. he Wis glad to mect me. That he had had a goo! Wl NM 
Recommendation of me from Dr. Murpleu, as tio 
being a Man he cou'd confide in; and beginning Fl at 
his Diſcourſe of an luſurrection in the Kingdom, he FW for 
told me that they were back'd by a great many of the = 
Army and the Guards. That there was a grei: I inp 


many of the Nobility and Gentry of the Country, 
that would come in to them. He told me then, Ti 
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, That he wanted a Man of Reſolution, that would 
ly take upon him the 1eizing of lome Perſon of Note, 
10 2 4 general, or ſome other great Man. The Diſ- 
ur corte run all upon the tame Thing. | 

X Cen. Recoullect, as well as you can, the Par- 
e. nicul ars. 


Ianch. He told me the general Defign of the Re- 
10107100 in the Kingdom in favour of the Pretender; 


in and that they were back'd by a great many of the 
t. army, aud a great many ot the Nobility and Gen- 
„ W i}; and then he told me, they wanted a Man of 
+. Reſolution ro undertake, with ſome others, to ſcize 
% agent, as a General, or ſme other great Man. 
of W 4A that lime 1 took upon my ſelt to do it; ſo at 
- on |! ime we ditcours'd no more. We were to- 
he ccher about half an Hour. 
2 W +/. Cen. When had you the next Meeting? and 
he at What Place? | 
0 Lauch. A Day or two afterwards, at the ſame 
nt Tavern, When I came there, I ſent a Boy for 
Mr. Layer, as he had order'd me to do when J 
W wanted to fee him; and he came to me. Then, talk- 
% ing over a Glaſs of Wine, he told me that he had Vol. vi. P. 267: 
in W pitch'd upon me to ſeize the Earl of Cadogan; and 
s that I ſhould chulſe as many Perſons as I thought fit, 
0 who would anſwer the ſame Deſign; and he being 
0 MW the Principal Man in the Army, it would diſcourage 
be King's Party, and animate the Pretender's Party; 
v, MW uhich, as I faid before, I agreed to undertake, and 
i: MW todo the Utmolt of my Endeavonrs to do it. 
t- Mr. Serj. Pezgeily. What Aſſiſtance was you to 
0 have ? 
g! Lyach. Such as I ſhould chuſe; ſuch People as I 
| W cond confide in, and ſhould be proper to aſſiſt me. 
in „. Gen. Was any Thing ſaid at that Time re- 
at MF liting to any Perſon, who was to have the Con- 
act of the Delign? | 
at Lynch. He told me that there was ſome great 
Mam that did not want Wit, Courage, or Reſdlu— | 
45 tion, and was at the Head of this Affair, who wou'd, | 
18 at a proper Time, give me an Order to affect | 
e ſbomething further about it. j 
IC Mr. Serj. Cheſhire. Was there any other Meet- 
at ng? and when? 
Y, Lynch. Some few Days after I came to the Caftle- 
„„ Lavera in Holborn, and ſent for Mr. Layer; who | 
* came 
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came to me; and we talk'd in general about th; 
Uneaſinels of the Nation, and the fair Opporty. 
nity there was to riſe. | 

Art. Gen, Pray give an Account of what elf: 


Pals'd. 


Lynch. I ſay, the ſame Diſcourſe we had at two 
Mectiings before he repeated, and ſaid, Now is 1 
fair Opportunity, the Uneaſineſs of the People being 
ſuch, to bring about a Revolution, ſince the; 
would be back'd by the Army, and the Guards, and 
ſeveral other People. 

Serj. Cheſhire, Had you any other Meeting? 

Lyach. A few Days after, we had eva] 
Mectings at Mr. Layer's Houſe in Soxthamptiu 
Buildings. : 


Serj. Cheſhire, What was the Subject of you; 


Diſcourſe at the ſeveral Meetings ? 
Lyach, It was always upon the fame: About 


the Riling and Uneaſineſs of the People, and the 


fair Opportunity of bringing about a Revolution; 
of the Diſpoſition of the Army and the Guards 
Serj. Cheſhire, Did he give you any Encou- 
ragement ? | 
Lynch. After I met him at his Houſe in Soxth- 
ampton-Buildings, I told him of my Uneaſfinel;; 


| becauſe he had told me at the Beginning, that 


theſe Things would be ſoon put in Execution: | 
told him, it they were delayed, I was afraid the; 
wou d not ſucceed. He then animated me by telling 
me, that there was no Fear of its ſucceeding; and 
that I ſhould not be diſcouraged ; tor there was 
a great Man, a Man of Wit and Conduct, that 
was at the Helm, and that had the Managemen 
of the Scheme: That I ſhould always keep a g00d 
Flcart ; and that Things went on very well. 
Mr. eſt, Did he tell you in whoſe Fayou: 
this was to be? | | 
Lynch. Yes; in favour of the Pretender; he 
mention'd him by the Name of King. 


Serj. Cheſhire. Do you know any Thing el 


his going into the Country ?. 

Lynch. After I met him at his Houſe, he went 
into the Country, and ſtaid ſixteen or ſeventeen 
Days. At his Return, I believe it was in Jul. 
[ went to fee him, and told him again how ul 
ealy I was at the Delay. To which he anfinere" 

TN | dees 
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cep a good Heart, all Things go on very well. 
Serj. Cheſhire, Was you to have any forcign 


Aſſiſtance? 


Lynch. I asked him if he had any Promiſe of 
any Succour from any Power abroad. He told 
me, if we once made a Beginning, we ſhould not 
want them: But did inſinuate, that we ſhould not 
want Encouragement from the Court of France. 

Att. Gen. In what Manner did you expreſs 
our Uneaſineſs? 

Lynch. 5 but that I was uneaſy; and 
was afraid that I] hings did go wrong. 

e.. Gen. Did you ſay any Thing relating to 
your own Circumſtances ? 

Lyach. In the Beginning I told Dr. Murphew, 
becauſe it would be a long while, ſome five or fix 
Weeks, before I was to be introduced to Mr. Layers 
Company, that I came on my own particular Bu— 
incſs ; and my Circumſtances would not permit 
me to be long here at my own Expence. At the 
Meeting with Mr. Layer, when 1 firſt made this 
Complaint to him, Mr. Layer told me, I ſhould 
not want for a ſmall Matter to maintain me in Ezg- 
land. Accordingly Mr. Layer gave me ſome Mo- 


ney. 


of him? and what might it amount to together? 
Lynch. Five or fix Times: I cannot recollcct, 
but, I believe, about eight or ten Guineas. 
Att. Gen. What was it given for? 
Lyach. To keep me in England; and to affiit in 


the intended Deſign of the Revolution. 


IL. C. Fuſtice. When you asked him, if he had 
my Encouragement from the Army, what did he 
lay? 

Lynch. He told me, that he had Encouragement 
from a great many of the Officers of the Army; that 
le had diſcourſed with ſeveral Serjeants of the 
(ruard, who told him that the Common Soldiers 
would be glad, after they had made a Beginning, te. 
come in to them. 


= 


L. C. Juſtice. Did he give you any Reaſon tor 
this? | 
Lynch. Mr. Layer told me, the Scrjcants told 
im fo before they were encamped; and complain's 
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of their ill Uſage and hard Uſage from the Suba. 
teru Officers. 

Serj. Peagelly. Was you acquainted with any 
Time or Day that was fixed. 

Lynch. There was no fixed Time. Mr. Laye 
told me, it was to be upon the Riſing of the Camp; 
becauſe they could not talk with the Soldiers fo 
well while they were encamped, as they could at- 
terwards, When they were in their Quarters. 

Serj. C heſhire. Was there any Conſultation of 
viewing any one's Houſe ? 

Lunch. He told me, it was fit to go and view 
the Earl of Cadagan's Houſe in Prckadilly , in 
Caſe it was necellary to ſeize that. Lord. Ac 
cordingly we appointed a Day to go; and I came 
to his Lodgings; and we took Coach, and away 
we went ; and talking to him about it, he told 
me, he was very w ell acquainted with my Lore 
Cadogan, and had ſome Buſineſs with him about 
an Eſtate which his Lordſhip was about buying, 
We went to his Houſe ; but my Lord was not 


to be ſpoke with, or was not within: I do not 


remember which; but we were conducted into 
his Houſe; we view'd the inner Part of the 
Houſe. Atterwards we went into the Garden; 
we viewed the lower Part of the Garden.: Then 
we went out in the Yard, ana took a View of 
the Avenues round about the Houſe. 

Serj. Chefhire, Had you any Diſcourſe avout 
the Feazibleneſs of it? 

Lynch. Yes; that it was eaſy to be done, it 
we had but ſome reſolute Gentlemen to ſtand by ns. 
Serj. Cheſhire. Had you any Talk at that Lime 
relating to the Tower? 

Lynch. He told me, the 7Zower would be im- 
mediately ſurrendered to the Party on the Day the 
Plot was to be put in Execution. A certain Officer 
of the Guards would rake upon him to mount the 
Guard there, who would facilitate the Delivery of 
the Tower to them. After wards, he ſaid, there W wud 
be no Doubt of the Mint; they WOu! 4 be G19 d to 
take the Opportunity to ſh. ke off their Confinemes"; 
and that they would put Arms in their Hands, ac- 
cording as they repaircd to their Party. 

Art. Gen. Whea did you ce the : Priſoner next, 
after viewing my Lord Cad i gans Houle? ra 
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Lynch. 1 faw him at his own Houle, and at ſe— 
veral Taverns in the City; and once he wrote to 
me, deſiring me to come to his Lodging. Accor- 
cingly I went; and when I came to his Houſe, ! 
met with a little Paper that was left tor me, direct- 
ing. me to go to the Ureen”s- Head-Tevern in Great 
(ncea- Street, near Lincolu's-Ina-Fields, and to en- 
ouire there for one Mr, /#2/ſ0z ; which 1 did; and 1 
was conducted into a Room, where they aid Mr, 
Malſan was, and Mr. Layer, and another Man, who 
ſeemed by his Cloaths to be a Serjeant of the Guards. 
We itaid a little while, talked over the Buſiueſs, 
and drank good Succels to the Enterprize. 

Att. Gen. Did the Prifoner at the Bar drink it? 

Lynch. Yes; he did. I told the Priſoner when 


he went cur, that I was mighty uneaſy at the Delay vo 


of this Affair. He told me, I need not be unealy, 
for every Thing went on well; and they had a Noble- 
man at the Helm, who had Authority from the Pre- 
render, and would lote no Opportunity when a fit 
Time offered. | 

L. C. Juſtice. Did you ask who that Nobleman 
was? | | 

Lyach, Ves; but he never told me his Name; 
but laid, that I ſhould in a proper Jime be preſented 
o him, and receive my Commiſſion and Orders from 
im to ſeize my Lord Cadogan. 

Serj. Peagelly. We will now gratify the Priſo- 
ner's Counſel with an Account of what happened in 
Hex. Pray acquaint my Lord and the Jury When 
you went out of Town with Mr. Layer. 

Lynch. My Lord, I was at Mr. Layer's Houſe the 
Day the Biſhop of Rocheſter was ſent to the 7 over. Ile 
oed ine, if I would ride abroad with him the next 
Day, totake the Air? I conſented toit, and came the 
next Morning to his Houſe; and Mr. Layer asked me, 
mounted with Furniture? I told him, No; but 
wat [ had a Double-Rarrel Fowling-Piece, which, 
If 1115 Servant would carry, would do as well. He 
then deſired me to go and ſtay for him without A.- 
date, and get my Gun ready loaden ; for he had 
that about him, which he would not loſe for any 
Thing in the World. I went and ſtaid tilt about 
Tea or Eleven o' Clock ; when Mr. Layer met me, 
and gave the Gun to his Servant to carry. On the 
Road he told me that we were going to my Lord 
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North and Grey's, whom he was very well acquainted MW x; tt 
with; and that he would recommend me to him I kin 
as a Friend of his. When. we got to the Green. his 
Man he told me, we had better go in aud dine there, Min 
becauſe Dinner Time would be over before we could Wit t 
get to my Lord North and Grey's. Whiltt Dinner was! prof 
getting ready, we had ſeveral Diſcourſes on the Matte 
lame Subject, of the Uneaſineſs of the Nation, and Lor 
its Inclination to a Revolution, and how to bring it W duce 
about. Upon which he pulled a Paper out of his MW and 
| | Pocket, and gave it me to read the latter Part of it, Wcam 
| I remember ſome Lines of it, which was, in gene. tat 
kal, to invite the Nation to an Inſurrection, and to Wit 

't make off the Calamities and Miſeries they endured WM told 
under the preſent Minittry. And it was mention's Wl his x 
| | in the {aid Paper, that the Earl of Cadagan was ac- Lor 


— — —— — — —— 


| tually in their Cuſtody, thereby encouraging the Ar. *. 
J my to revolt, with an Otter of three Guineas to tte! 
k every Horſeman and Serjeant, and two Guineasto MW £ 


[ every Corporal, and one Guinea to every Common 
Soldier, to be paid immediately on the joining the Nor 


[| Party, and a Promiſe of further Preferment. L 
[ Ait. Gen. Do you know whole Hand-Wiriting Vor. 
[1 | it was? expr 
Lyach. According to our Diſcourſe, I thought the 
it might be his Writing. He talked of it as being of ou 

his own making. Beſides there were ſeveral Interli- ſoon 

neations, Daſhings-out, and Interlineations aſter— Mr, 

j | wards. He was very well latisfied and eaſy as to WM 2s 
[ me; and ſaid he could wiſh that he could bring Mat- * 
| ters about fo, as that I con!d have the ſole Direction L 
of ſeizing ſome of the Miniſtry, and, namely, ny en. 

[| Lord Zownfhead, my Lord Carteret, and Mr. Hil 90 
i: ole. | 3 Ward 
Att. Cen. Was there any Diſcourſe about ſeir- L 

ing the King? Ireff 

Lynch. He ſaid when the Deſign was put in Exe- MW 

cution, the Army would declare in their Favour, anc | 

and they would ſend a ſtrong Guard to take Care WW "© 

of the King's Perſon, to keep him in Security from I 

any Inſult. | hu 

Serj. Pengelly. Was there any Diſcourſe about me, 

a Scheme or Plan. "nd 

Lynch. He told me there was a Scheme laid on I ye! 

that Foot; of which I told you the firſt Step was MW 

to ſeize the Earl of Cadogan, and then, according * 
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4 the Army came over, to take care and ſeize the 


King's Perſon ; and he thought the proper Time to put 
this in Execution would be at the Riſing of the Camp 
in Hyde-Park ; and when I ſhewed my Uneaſineſs 
i the long Delay, he told me, if I could think or 
zropoſe any Thing more proper, that I ſhould do it. 


After that we rode towards Epping, and went to my 


Lord North and Grey's; and there Mr. Layer intro- 
duced me as his Friend. We ſtaid there all Night, 
ind dined there the next Day. In the Evening we 
came away in Company with another Gentleman 
tat I did not know; but we talked on the Road about 
the Situation of my Lord's Houſe ; and Mr. Layer 
tld me he had recommended me to his Lordſhip as 
his particular Friend, and asked me how I liked my 
Lord North and Grey? 

Mr. Reeve. Had you any ta!k with him about 
the Perſon who was to have the chief Command ? 

Lynch. Yes; but he never named the Perſon. 

Mr. Weſt. Was you any other Time at my Lord 
North and Grey's ? | 

Lynch. Ves; another Time I went to my Lord 
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apreſſed to Mr. Layer the Uneaſineſs I was in at 
tie Jong Delay; and that I was afraid our Hopes 
would vaniſh; and told him, that if Things were not 
ſon put in Execution, I would withdraw myſelf. 
Mr. Layer bid me not be uneaſy, Things might per- 
haps be ſooner put in Execution than I imagined. 

Mr. Weſt. Did you come Home together ? 

Lynch, No; I came homethat Night: Mr. Layer 
remained there. | | 

Ser). Pengelly. Did you ſee him ſometime after- 
wards? 

Lynch. I met him at his own Honſe; where ex- 
mefing my Uneaſineſs, as formerly, he ſaid I ſhould 
ot be uneaſy, for Things would ſoon take Effect; 
nd bid me get myſelf ready to execute my Defign, 
decauſe they had Notice the Camp would ſoon 
break up; which was the Time —_— to put 
Things in Execution. And at another Time he told 
me, that the Declaration which he had ſhewn me at 


ne Creen- Man had mentioned no particlar Perſons, 


Du ju general the Safety aud Publick Good of the 
\ingdom. There was nothing mentioned of the 
tietender in it; but that he had thought fit to put it 
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now in the Pretender's Name; and he told me be 

had given the Declaration to a nonjuring Miniſter tg 
ct printed, and had given twenty Guineas for thy 
urpolſe. 

Serj. Cheſhire, When you expreſſed your Un. 
eaſineſs, did Mr. Layer ute any Vehemence of Ex. 
preſſion? | 

Lynch. He ſaid ſeveral Times, when I was f 
irre{olute and uneaſy,: Don't you be uneaſy ; rather 
than all ſhould fail, I will ſtir up, and be a ſecond 
Maſſinello. 

Mr. Weſt. Had you any Converſation about the 
taking up of any Perſon ? 

pen He only told me at that Time, that if 
the Nobleman at the Head of Affairs ſhould be ta. 
ken up, every I hing would be quaſhed, 

Serj. Peagelly. That Nobleman was not taken 


up at that I ime then ? 
Lynch. No. 


Serj. Pexgelly. What Recommendation had you | 


to my Lord North and Grey. 


Lynch. Only as a Friend of Mr. Layer”s, to pil 


away the Time in Summer. 


Mr. Hungerford. It they have given all the Evi- 


dence they intend to give of an Overt-Act in Eſſex, 


for on that depends the Fate of this Gentleman at 


the Bar, I hope we are now, before they ſhall be 


permitted to give Evidence of any farther Overt-AC | 


of Treaſon in another County, at Liberty to object, 


That the Tranſaction in Eex, is not an Overt-Act } 


at all of the Treaſon laid in this Indictment. 


Sol. Gen. When we have given our Evidence, then 
it will be proper to make their Objections to tie 


Whole. 


Mr. Kettlebey. Will your Lordſhip indulge us. 


to ask the Witneſs a Queſtion or two now? 


L. C. Juſtice. Propoſe your Queſtions, and we 


will tell you. 


Mr. Keztlebey, Whether he hath any Offer ot } 


Promiſe of Pardon propoſed to him to induce him 
to 1 againſt the Priſoner. 

Lynch. No, Sir; J have no Promiſe of Pardon 
at all. I only do this out of Juſtice, to make what 
Reparation I can, and to fave the Blood of man 
People, | 


Mr.“ 
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Mr. Kettlebey. I think you ſay the firſt Time you 
were introduced into this Gentleman's Company, he 
1014 jou he had great Deſigns in hand; that there was 
n lnſurrection deſigned ; and that they wanted a Per- 
on of Reſolution to ſeize a General: How came 
ou to have that Share of Confidence in a Man you 
never {aw before. 

Lyzch. I told you I diſcourſed with Dr, Mur- 
they a great many Days and Weeks, before I ſaw 
r. Layer, about the Inſurrection; and that he told 
ne he would recommend me to a Man who had 
e Management of the greateſt Part in this Affair; 
nd when it was a proper Time he would introduce 
me to him. | 

Mr. Kettlebey. How came you to have that 
nighty Dependance on Dr. Marphew ? I hope you 
ras not in any wicked Deſign with him, and ſo 
——— as to recommend you in a Caſe of 
Treaſon, | 

Lyach. We had been acquainted ſeveral Years: 
There was a common Friendſhip between us. 

Mr. Kettlebey. How long was you at the Greez- 
Naz with Mr, Layer? an Hour, or two, or three? 

Lynch. I can't ſay we were there an Hour or 
o; but we had ſomething dreſs'd for Dinner; and 
de Matter was diſcourſed of by us before Dinner. 
Mr. Kertlebey. What Room was you ſhewn 
0. 

UHnch. We were ſhewn into a Room up one 
ir of Stairs on the Right Hand, the firſt Room. It 
oked into the Common Road. 

Mr. Ket#lebey. Did not you look out of the 
Window, and {ay you ſaw two Gentlemen of your 


Yicquaintance, and go down to them? 


Lyzch, I ſaid, I ſaw two Gentlemen I thought 1 
ad ſeen before, but did not go down to them. 
Priſoner, How long were we together at the 
len- Man? were the Horſes put up? 

Lynch, I can't tell. | 


Inner but a Beef-Steak ? 

Lyzch. No; nothing elſe. 

Priſoner, Did not you go down Stairs? 
Lynch, I went twice down Stairs before Dinner; 
ut dd not ſtay two Minutes both Times, 


Gg2 Priſoner, 


Priſoner, Was there any Thing dreſs'd for dur 
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and deſir'd me to get a Couple of Grenadiers. | 


and his Clerk let us in at the Back- Door; and the 


The Trial of Chriſtopher Layer Eſq; 
Priſoner. Was this Diſcourſe before or after 
Dinner? | 
Lynch. It was before Dinner. 
Priſoner, How much Time did we ſpend before 
Dinner? half an Hour, or an Hour? 
- ach. I don't remember; but it was a good 
Wille. 


Priſoner. At the Time of Dinner, was my Ser- 


vant or the Drawer in the Room? 
* Neither of them was in the Room. 


r. Hungerford. Have you any Copy of the Paper 


he gave you to read. 
ynch. No. | 

Mr. Hungerford. Was the whole of it of any 
Length. | 

Lynch. To the belt of my Remembrance, it wa; 
a common Sheet of Paper written: He doubled it 
down, and gave me only the latter Part of it to read, 

Priſoner. Was not the Paper blotted? 
: _ There were two or three Places inter— 
ined. 


Mr. Hungerford, We hope they ſhall not give 
Evidence of Overt-Acts out of the County of Een, 
till they have gone through their Proofs in that 


County, 


L. C. Juſtice. You have been told they ſhould 


proceed in their own Method, 


Att. Gen, He talks ſo loud to his Counſel, the | 
Jury may hear every Word he ſays; I heard him 
ſay, It was ſtrange to go on with Evidence that 


would nor be to the Purpoſe. 3 
L. C. Juſtice. You have a Right to diſcourſe with 


your Counſel, Mr. Layer; but you muſt do it in 


ſuch a Manner that the Jury do not hear. 


[Matthew Plunket ſwors. | 


Mr. Serj. Cheſhire. Tell the Court if you know | 


the Priſoner at the Bar, and how you came ac 
quainted with him. 


Plunkett. One Major Barnwell firſt brought me | 


acquainted with Mr. Layer. He had an Execution 
in his Houſe; and this Major Barnwell came to me, 


brought him two. We went to Mr. Layer's Houſe; 
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fter Þ Grenadiers turn'd the Officers out, and Mr. Layer 
we them a Crown and a Glaſs of Brandy. This 
was about five Years ago. Afterwards Major 
ore BY Burawell was arreſted ; and ſent me with a Letter 
to Mr. Layer's Houſe, to deſire him to relieve him. 
od © This was tour Years ago. | 
Y Scrj. Cheſhire. Do you know any Thing of one 
ber- ¶ James Plunlet? 
Plunket. Yes; he came to me from Mr. Layer in 
Ja laſt, to deſire me to meet him. I don't know . 
per I what he is, nor how he gets his Bread. 
L. C. Juſtice. Go on. 
Plunket. Mr. Layer paid the Charges for Major 
any Barawell; and brought him out of the Marſpalſea. 
Mr. Keeve, How came you laſt acquainted with 


Was Mr. Layer? 
d it Planket. In Faly laſt James Plunket came to my 
ad. Room; and asked me if I was not well acquainted 


with the Army? Yes, ſaid I, I know a great many 
ter n the Army, both Officers and Soldiers. Do you 
| JF know, faith he, any Serjeants of the Guards? I 
vc WW know tome of them, ſaid I. He brought me out vol. vi, p. 20%. 

ex, of the Room, becauſe my Wife was there; and then 
that de opened his Mind to me; ſaith he, Do you know 
Mr. Layer? I had forgot the Gentleman, being ſo 
ald JF lightly acquainted with him: No, faith I, I don't 
bo him. No matter, faith he, I have appointed a 

the WF Place for you to meet him at, at the Italian Coffee- 
um JW Houſe in Rxſſel-Coxrt; and at the End of this, 
nat i Mr. Plunket asked me to keep Correſpondence with 
i them for the Pretender's Service. I did not go to 
e the Italian Coffee-Houſe, not being in a proper Sta- 
mn Y tion, nor having Money for that purpoſe, ſo I did 
not think proper to go to the Italian Cottee-Houle; 
or the Sauday following I went to St. Andrew's- 
Church to hear Dr. Sacheverel; and as | was going 
| BY tome, between Twelve and One o' Clock, I mer 
ON r. Layer accidentally in Lincoln Inn-Fields : 
ac. Mr. Layer look'd at me: He was really a perfect 
MW dtcanger to me, for I did not know him again; faith 
me be, Is not your name Planket? Yes, faith I. Was 
there not one with you rother Night, one James 
me, Planket? Yes, Sir, ſaid I. Where did he deſire you 
0 go? ſaid he. I anſwer'd, he defir'd me to go to 
ſe; the Italian Coffee- Houſe in Ruſſel- Court. Saith he, 
Tis well enough: Do you not know me? No, faith 
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I; you have the Advantage of me: I ask your Pardon 
for I don't remember you. Don't you remember one 
Layer, ſaid he? Then I call'd ro Mind that I knew 


the Gentleman. Saith he, will you walk on this Side? 


] walk*d back again towards Liitle-Turu- Stile, and 
we ſtruek up the Wall-ſide, and juſt as we came 


under a great Coach-Houſe Gateway we went in, 


and in the Gateway he talk'd to me: Saith he, I am 
told you are a very Honeſt Man, and well affected 
So and So. | | 

Mr. Reeve. Well affected to whom? 

Plunket. Well affected as to the Bulineſs of the 


Pretender. At the ſime Time he bid me not men- 
tion it io James Plunket, that I had ſeen him. 


Then he asked me if I knew any Serjcants in the 
Guards; for, faith he, I want ſuch old Soldiers as 
you are yourſolt, that could diſcipline a Mob, for we 
have other Men enough amongſt us ; but if we could 
get ſome old Soldiers, if that could be managed, 
they would be finely rewarded. But, Sir, ſaid I, 
the Pretender is a Papiſt. Says he, we had as good 
have a Papiſt for our King as a Lutheran, I don't 
know what Difference there is; but as it was, the 
Nation was enſlav'd, and the People were obliged 
to be Slaves. I ask'd him, Sir, Who is the Pro- 


moter of this, that may join us? You ſee, ſays he, 


what. Injuſtice is done to you; you have ferv'd 


abroad, and others are put over your Head; you have 


had and found great Hardſhips. I asked him who 
promoted this? He ſaid, the Lord North and Gre 

Says I, He is a Peer of the Realm. Saith he, He 
is a fine General. He ask'd me what I thought of 
him? I ſaid, I had never been under his Command; 
but I look'd upon him to be a great Man. Then he 


mention'd my Lord Straſford, What do you think 


of him? To which I made the like Anſwer. And 
what do you think of General Primroſe? I ſaid, he 
Was an old Man; however, Mr. Layer ſaid he was 
a brave General. Then he ask'd me what I thought 
of General He? I ſaid, I had heard of his Fame. 
L. C. Juſtice, Did he tell you how many Sol- 
diers he wanted? or was there any Thing ſaid about 

their Names? 1 | 
Plunbet. I ſaid, I knew a great many, and that 1 
could ger TI'wenty-five. Saith he, You ought to 
iſt of their Names where they lodge, bo 
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they may be in Readineſs for a Call; and, faith he, 


this. would have gone on ſome Time ago, only 


ſomebody made a Diſcovery of it to the French Am- 
haflador, and he wrote to the Regent, and ſo it 
was diſcovered to the King; and, faith he, the Duke 
of Ormond was to come in one Ship, and General 
Dillon in another; and they would bring their Num- 
ders with them; and then I ſhould ſee that the Army 
would not oppoſe them; and when I parted with 
im he gave me Half a Crown; to encourage me, 
and ſaid ne would ſend a Meſſenger to me. And in 
a Day or two after there came a Meſſenger, a Un- 


juring Miniſter, his Name was Jeffreys; but I was vol. vi. p. 268. 


not at home; he ſpoke with my Wite. Five or fix 
Days after he came again, and asked me if I knew 
Mr. Layer? I told him I did. Then he carry'd me 
to the Caſtle-Tavern in Drary-Lane, and gave me 
two Pints of Wine. He told me he was employ'd 
by Mr. Layer, to go to ſuch as I was, who were 
old Serjeants, to get a parcel. together to diſcipline 
Citizens and other Mob in the Country. 

Att, Gen. What farther paſs'd between you and 
Mr. Feffereys? | 

Mr. Keztlebey. I beg leave to Object to that 
(ueſtion. | 

L. C. Juſtice. You know that many Times in 
Diſcourſe, it is neceſſary to mention Introductions 


to let in what is material: Whatever paſs'd between 


him and Feffereys don't affect your Client. 

Mr. Hungerford. It is a conſtant Rule, if a Man 
ſpeaks of a third Perſon's Tranſactions, it is declared 
25 nothing, and commonly ſtopt from being given 


in Evidence. 


L. C. Juſtice. Let the Evidence be given in ſuch 
Manner as may be underſtood ; what is Intro- 
Juctory goes for nothing, but is in order to explain 
che Evidence. „ 
Att. Gen. What paſs'd between you and the Non- 
juring Parſon at the Caſtle-Tavern. 

Planket, He deſir'd me to get Men in Readinels ; 
and told me he had a great many to go to, beſides 
me, with this Errand. Another Time he came to 
me, we went to the Cock and Bottle Ale-Houſe in 


the Hrand, and gave me Half a Guinea; and ſaid, 


There is a Token; Mr. Layer had ſent it me, to give 
me Encouragement; and Mr. Layer had told me 
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he would ſend me Money by the Meſſenger. Some 


Time after I met Mr. Layer at the Caſtle-Tavery in 
Drury-Lane. He call'd tor two Bottles of Wine, 
and when he had diſcours'd me about the Affair, 
he gave me a Crown to encourage me to Li 
Men for the Pretender. 


Att. Gen. Had you a Letter by the Penny-Poſi?! 
Plunket. That Morning Mr. Layer was going 


into Norfolk, Planket told me be would be glad 
to ſee me. I went to Mr. Layer, and his Horſe 
were at the Door. He deſir'd me to walk up two 
Pair of Stairs forwards, and by the ſame Token, 
order'd his Servant to charge his Blunderbuſs in 
the Room. Saith Mr. Layer, I have given a Gnine: 


to the Nonjuring Miniſter to give you, to dowhet 


Service you can; and when I am abroad you mi 
be ſure I ſhall not be idle. I brought 7% Chill, 
an old Soldier, with me to Mr. Layer's, thinking 
he might have been of Service to them. 

Ser). Pengelly. What did Mr. Layer deſire of 

ou; 

Planket, He deſir'd me to ſee and get what Sol. 
diers I could for him: I came to the Nonjuring 
Miniſter, and told him I had got five and twenty, 
Mr. Layer ask'd me, why I did not bring a Liſt of 


them, that he might know where their Habitations 
were, and they might be in a Readineſs at the Time? 
I diſputed with Mr. Layer what they would do for 
Arms. No fear of Arms, ſaid he, Arms will be pro.“ 


vided for them, After he returned out of the Coun- 
try, Mr. P/zzket came and told me Mr. Layer was 
come to Town; and the Nonjuring Parſon ſeut me 
a Letter by the Penny-Poſt. Mr. Child was in my 
Room; and read it: The Contents were, Mr. Layer 
is come 10 Town, and would be very glad to ſee you: 
No more, but your humble Servant William Jeffereys 


By this I knew his Name. I went to Mr. Layers } 
Houſe; and he gave me a Guinea with his owl n, 


Hand, and I recommended Mr. Child to him. 


Mr. Serj. Pengelly. What did Layer ſay, when 


you recommended Mr. Child? : 
Plunket, He ſaid, he had no Buſineſs for him, 


Serj. Pengelly. Did you ever receive any Mo- 


ney to give to Child? 


Plunlet. 
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Planket. 1 receiv'd Half a Guinea of Mr. Layer, 
to give to Mr. Child to be truſty to him, and to be 
4 Pretender's Man, whom he call'd King. 

Serj. Pengelly. Had you any Talk with him any 
other Time. | | 

Plunket, The Sunday before he was taken up, I 
was with him in his Parlour, and he faid, the King, 
meaning the Pretender, was as fine a Shooter as 
any in Europe, he ſhot Nineteen out of Twenty. I 
ſaid that was fine Shooting. 

Att. Gen. Can you recolle& any other Diſcourſe 
there was at that Lime? | 

Pluaket. Yes; I ask'd him what Rewards thoſe 
Men would have, who ſhould do ſervice for their 
King and Country. He told me, That they and 
their Families were to be for ever taken Care off. 
He faid, if I would follow his Directions, he 
would promote me: That he would engage to do 
great Matters for me; and what I ſuffer'd in the 
Army, he would make me amends for. 

Serj. Pengelly. Had you any Diſcourſe about the 
Diſpoſition of the Nation, or any Perſons at 
Court? | | 

Plauuket. He ſaid, moſt of the Nation was tired 
with the preſent Government. That King George 
was tor ruining the Nation: There were but only 
eight or nine Upſtarts that belong'd to King George's 
Court: That the antient Peers of the Realm would 
not be run down ; for they ſhould be made Slaves, 
if they did not prevent it. 

Serj. Pengelly. Had you any Diſcourſe any other 
Time about the Datch, or the French? 

Pluaket. Ves; I remember he ſaid, Here is a 
Dutch Army come in upon this Nation; and the 
French will come in, and take our Rights and Li- 
berties from us: You will keep a Datch Army; 
aid it will be to make a War among ourſelves. 

9 1 Cheſhire. What would he have to cure all 
tis: | | | 

Plunket. He told me, That when the Inſurrec- 
tion was, there would be a great many Halt-Pay 
— as I knew, that would be on the Pretender's 
de. 

Priſoner. You ſay your firſt Acquaintance with 
me, was by Major * 2 | 
: Planket. 
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Plunhet, Yes; Major Barnwell ſent me to get: 
Couple ot Grenadiers; and you order'd your Clerk 
to let them in at the Back- Door; and the two Gre. 
nadicrs drove out the Officers, and were Confined 
atterwards iu the Savoy for it. 

Priſoner. Was it the Landlord's Goods of the 
Houſe, or my Goods? 


Plunket. I can't tell whether they were yours or 


his: They were in your Houle. 
Priſoner. You fay five Years afterwards I met 
you in Lincoln“ -Iun- Hieldti, and gave you half 2 


Crown to drink, and I told you my Lord North 


and Grey was to be General; that my Lord S:raffer/ 
was concern'd in it, 

Pluntet. No; you told me they were Promoters 
of the Conſpiracy. 


Priſoner. So you did not know me, nor J you? 
Plunket, Yes; you knew me. Afterwards we 


met one another, ſays you, Don't tell Plzxket you 
met me. 
Priſoner, Where lives James Plunket ? 
Pluaket. 1 don't know. | 
Priſoner. Did not you come to my Houſe ſome 


Time after this, and deſire me to lend you thirteen 


gs, on Account of being Bail in an Action 
in the Marſhal's Court? 

Plunket. That was two Months after, There 
was a Soldier arreſted by a Martial's Court Writ, 
and you lent me thirteen Shillings, in order to dil- 
charge him. 

Priſaner. Did you never borrow any Money of 
me? | | 

Plunket, I never borrow'd any Money of you, 
otherwile than to get Men liſted for the Pretender. 

Mr. Kettlebey. What Diſcourſe had you with 
James Plunuket the firſt Time he came to you? Did 
he talk to you about liſting Men for the Pretender? 

Plunket. No; he only deſir'd me to meet Mr. 


Layer at the Italian Coftee- Houle. 


t. Kettlebey. What Diſcourſe had you with 
the Nonjuring Parſon? The Unjuring Parſon, as 
you call him. 

Plunket. The ſame Diſcourſe paſs'd between us, 
about liſting Men. 
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Mr, Kettlebey. What! the firſt Time you ſaw 
james Plunket, and the firit I ime you ſaw the Non- 
,aring Parſon ? 
| Plunket. Becauſe he came from Mr. Layer. 

Mr. Kettlebey. So you truſted both of them at 
frſt Sight? and talk'd to 'em about liſting Men for 
the Pretender ? 

Plunket. Yes; both talk'd to me. 

L. C. Fuſtice. Did the Nonjuring Parſon tell 
you his Name the firſt 1 ime? 

Pluaket. He told me his Name was Feffereys ; 
but did not tell me his Chriſtian Name. 

L. C. Fajtice. How long after was it the Letter 
was ſent you by Mr. Feffereys ? | 

Pluaket, About ten Weeks after, when Mr. Layer 
came from the Country. | 

Mr. Kettiebey. How came you to remember the 
Contents of the Letter ſo exactly? 

Plunket., I heard it repeated over. 

Mr. Kettlebey. Pray repeat it over again. 

Plunket. Mr. Plunket, Mr. Layer is come to 
Town; I ſhould be very glad to ſee you. 

Mr. KAettlebey. You can read Writing? 

Pluaket, No; I cannot. 

Mr. Kettlebey, How can you be ſo particular as 
to the Writing? 

Plunket, 2 Child read it over to me two or 
three Times. 

Priſouer. What Countryman are you? 

Pluaket, An Iriſhman; you knew that long 
80 | 
Mr. Serj. Pezgelly. We ſhall now produce the 
Plan of this Conſpiracy, | 


[John Turner, one of the Meſſengers, ſworn. | 


Att. Gen. Look upon theſe Papers; do you 
now where they were found? 
Turner. My Lord, by Warrant from my Lord 


Carteret, principal Secretary of State, dated the 29th Vol. vi. p. 271 


of September laſt, I was directed to ſearch for one 
Mrs. Maſon and Mrs. C:ok; and on the very ſame 
Day I executed that Warrant. I found out Mrs. 
C:24's Houſe in Stone-Cutters-Yard in Little Queen- 
Street, near Lincols's-Inn-Fields ; Mrs. Maſon lodg'd 


here; and in her Lodging I found a Trunk, which 
upon 
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upon Demand ſhe opened; and in the Trunk were 


two Bundles of Papers ſeal'd up; which Papers be- 


ing opened, this Paper was found amongſt them 
[ pornting 70 the Plan or Scheme. 8 F 


ſame? | 
Turner. I ſet my Mark upon it. [The ſame he 
depoſed of all the other Papers found in the twy 


Bundles. 


Mr. Fuftice Forteſcue- Aland. Were the Bundles 


ſeal'd up? 


Turner. They were ſeal'd up when we took | 


them out of the Trunk. 


Mr. Kertlebey. How come you to be ſo poſitive, | 
that theſe individual Papers are the ſame you found 


in Mrs. Maſouu's Room ? 
Turner. I put my Name upon them. 


Mr. Ketzlebey. Did you put your Name on them 


before you parted with them? 


Turner. After the Trunk was open, and th: 
Bundles open'd, finding Papers of Conſequence, [ 
was directed to fetch Mr. Sganyan, as being a Ma- 


giſtrate, to give that Perſon her Oath, While ! 


was gone, I deliver'd the Papers into my Brother 
Meſſenger's Hands, and he fign'd them. 


Mr. Kettlebey How long after your firſt ſeizing * 


the Papers was it, before you put your Name upon 


them? 


Vol. vi. p- 272. 


Zurner. I believe three Quarters of an Hour. 


Mr. Kettlebey. How can you ſwear they are the | 
fame, when you went away and left them in your 
Brother Meſſenger's Hands, and did not ſet your *' 


Name upon them till you return'd? 


Edward Speare, the other Meſſenger, ſworn. | 


Att. Gen. Did you go with Mr. Turner to ſciie 


any Papers at Mrs. Cos Houſe? 
Speare. By Warrant directed to us by my Lord 
Carteret, Mr. Turner and I were to ſeize Mrs. Cot 
and Mrs. Maſon; and ſearching Mrs. Cook's Houle, 
I found Mrs Maſon there, and in her Room a Trunk, 
which I order'd to be open'd, and took two Parcels 


out of it, one of them was ſeal'd with three Seals, 


which I look'd at: They did not appear to have 
been open'd, and ſeal'd again, I open'd them * 
N | mar 


Serj. Pengelly. How do you know it to be the 
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mark d them. Mrs. Maſon was by when I open'd 
them; and theſe are the very Papers that weretaken 
out of the Trunk. 

Serj. Cheſhire. Were they ever out of your Cuſ- 
tody, till you mark'd them? 

He. Gen, While Turner was gone for Mr. Sra- 
wan, Who had the Cuſtody of them? 

Speare. I had the Cuſtody of them. 


I. C. Juſtice. How long after he return'd, did 


you ſet your Name on them 

Heare. Immediately, my Lord. 

Mr. Kettlebey. How long after you ſeiz'd thoſe 
two Bundles was it, before Mr. Stanyan came to 
ou ? 

. Speare. I believe about halt an Hour, or three 
Quarters of an Hour. 

Mr. Kertlebey. What did you deliver them to 

Mr. Stany an then? | 


Speare. After Mr. Turner and I had fign'd them, 


delivered them to Mr. Szanyan. 
[ Mrs. Elizabeth Maſon ſworn.] 


Att. Gea, Give an Account what you know of 
theſe Papers? 

Mrs. Maſon. Mr. Layer deliver'd me the largeſt 
Bundle; and told me it was of the Value of two 
hundred Pounds; and deſir'd me to take care of it. 

Serj. Cheſhire. When was he leſſer Bundle de- 
liver'd you? 

Mrs. Maſon. Some Time after. And after that 
he took them away from me; and in four or five 
Days Time he brought them to me again; aud told 
me they were a few Love- Letters, and begg'd of 
me not to let Mrs. Cook know of it, for ſhe would 
make a Diſturbance, and tell his Wife. They were 
both ſeal'd; and I put them in my Trunk. In the 
Beginning of Bartholomew-Tide, he came in the At- 
tetuoon to our Houle, and I was not at home. He 
left a Meſſage for me, that I ſhould bring thoſe 
Writings home. I carried them home to Mr. Layer's 
Houſe. He had left Word he would be at home by 
Eight o'Clock at Night. I was there about Eight 
0'Clock ; and the Maid told me, he was in the Back- 


Parlour with a Gentleman or two; but he came 


out to me, and I gaye him the Writings. * 
ir” 
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ſir d me to come again the next Morning, and take 17% 


— 4 — wn) & — 
_ — * w - 
v DG OO WT 


1 thoſe Writings again, ror he was going out of Town; ile 
| which accordingly I did about Eleven o Clock, as her + 
: Vol. vi. p. 253. the Bell was ringing at Lincolu's-Iun Chappel, and NV 
| he deliver'd me the Papers again. ee 
: Sol. Gen. What Day of the Week was it? ene 
Mrs. Maſon. It was on Friday Night that I car- I. N 
| ried them to his Houſe; and the next Morning at Roc 
i Eleven o'Clock he deliver'd the Writings to me 
ö again, and deſir'd me to take care of them. ſa) 
3 Serj. Cheſhire. Did you meddle with them, or 8. 
# open them? | _ 


Mrs. Maſon. No; I put them in my Trunk, and f 

they lay there all the Time. | 
Serj. Cheſhire. Was you there when the Bundles 1 

were open'd ? | | 

Mrs. Maſon. Ves; and I mark'd the Papers. 

Serj. Cheſhire. Look upon the Papers, and ſee Y* 
if you find your Mark on them. | 

Mrs. Maſon. Yes; this is my Mark. 

Mr. Hungerford. Can you write? 

Mrs. Maſon, No. | 

Mr. Hlungerford. Have you made the fame Mark | 

on all the Papers? | | | 
Mrs. Maſon. I was to frighted at that Time, 
that I hardly knew what Mark J made. 

Mr. Hungerford. If you was fo frighten'd, and 
did not know what Mark you made, how can o 
be ſure you know your Mark again ? 

Mrs. Maſon. Yes; I can tell it very well. 

Mr. Hungerford. Upon the Oath you have taken; 
hath any Body ſeen thoſe Papers before they were 
taken by the Meſſengers? whether Sir John Meer, 
or his Man Thomas, hath ſeen them ? | | 

Mrs, Maſon. No. | | I: 

Mr. Kettlebey. Nor his Man Thomas? | 

Mrs. Maſon. No; nor his Man Themas. | 

Mr. Kettlebey. Pray make the Mark you gene- ; 

rally uſe. I deſire ſhe may have a Pen and Ink, to 
ſee if ſhe can make the ſame Mark again. | 


— + — 


— 2 ꝗ . 7, 7], , Lanes a nds 
— , — 0 


” * 


[A Pen, Ink, and Paper, is given her; and ſbe 1 
ſets her Mark, an E and M.] 


L. C. Juſtice, [ Having compar'd the Letter * 
made by Mrs, Maſon in Court with thoſe on the 
Papers. 


——— 
— 


. 
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Papers.] The Character which ſhe now writes, is 


Ie what ſhe writ on thoſe Papers, and ſo confirms 
Jer Evidence. 


Mr. Kettlebey. I ask you whether Sir John 


; Meers's Man Thomas ever ſaw thoſe Bundles o- 
Y:ned? 


Mrs. Maſon. No; he never was up in my 


doom; there was no ſuch Familiarity between us. 


Mr. Keztlebey, Did you ever produce them 


cal'd up? Did you ever let Thomas, or William, or 
r Fob» Meers himſelf, ſee either of theſe Bundles, 
Iss they were ſeal'd up? 

| No; they were in my Trunk. I vol. vi. p. 274. 
Iiways kept them in my Trunk. Perhaps as I open- 
| - = Trunk, they might ſee them lie in my 
unk. 


Mrs. Maſon. 


L. C. Juſtice. When theſe Bundles were ſeiz'd, 


id they Mr. Layer's Seal upon them? 


Mrs. Maſon. Yes; the Seal of Mr. Layer was 


von them, 


L. C. Juſtice. What ſays the Meſſenger? 

Meſſenger, There were three Seals upon one, 
ad ſome Seals upon the other, 

L. C. Juſtice. What is Mr. Layer's Seal? 

Mrs. Maſon. Something of a Head, with a Ruff 


bout it. 


L. C. Juſtice. Look upon the Head: Is that the 


Neal of Mr. Layer? 


Mrs. Maſon. Yes; upon my Oath it is. 


I. C. Jaſtice. Was that Seal upon them when 
Je Meſſenger ſeiz'd them? 


Meſſenger. Yes; it was. 
Mr. Hungerford. What Trade or Buſineſs do you 


low what is your Occupation? 


Mrs. Maſon. What is that to you? I have no 


| Tr ade, 


M. Hungerford, Have you not a Promiſe of Re- 


rd for the Service you do here, in giving this 


tvid?nce ? 
Mrs, Maſon. No; I have not. 
Priſoner, Nor you have receiv'd none? 
Mrs. Maſon, No; you are an unjuſt Man. 
L. C. Faſtice, Why don't you ask her, whe- 


er he is to ſwear for Hire? Is that a proper Queſ- 
„on? | | 


Att. 
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Att. Gen. Do you know what Names the Pri- 
ſoner at the Bar has gone by? 

Mrs. Maſon. He once gave me Orders, that if 
any Letter came directed in the Name of Fonx- 
taine, | ſhould take it in; Accordingly in two or 
three Days Time there came a Letter, directed to 
Mr. Fountaine, and I took it in; and when he came, 
I gave it him, and he opened it, and read it. 

Priſoner. How can you tell how that Letter 
was directed, ſince you ſay you cannot read? 

Mrs. Maſon. Mrs. Cook read the Superſcription, 
It was brought by a Porter; he told me, he came 


from the Ditch-Side, and asked me it Mr. Fountaine 


loaged there. 
[Mr. Doyley ſwors.] 
Att. Gen. How long hav? you known Mr, 


ayer ? 

Doyley. About Seventeen or Eighteen Years. He 
was my Clerk. 

Art. Gen. Look upon that Paper. Do you take 
it to be his Hand? [ Hewing the Scheme.) 
Doyley. It you ask me as to my Belief, I belicye 


Att. Gen, Have you ſeen him write ſince he left 
your Service? 
Doyley. I have had ſeveral Letters from him 


| fince he was my Clerk. 


Priſozer. Have you ſeen me write any Thing 
ſince I was your Clerk, that is theſe fourteen Years, 
unleſs it was my Name? 5 

Doyley, I can't particularly recollect, whether [ 
have, or no. - 

L. C. Juſtice. How long is it ſince you receiv d 
any Letters from him? £ : 

Doyley, About five Years ago he was my Cli- 


ent, and wrote to me about Buſineſs. 


L. C. Juſtice. Did he pay you for that Buſineſs? 
Doyley. Yes; very honourably. 
Priſoner. Have you compared that Paper you 
ſay you believe to be my Hand with thoſe Letters? 
Doyley. Yes; I have. ts 
Priſoner. Is that what you found your Belief 


upon ? 
eng Doyley- 
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Doyley. That is what I chiefly found my Belief 
upon. 

f "Priſoner. I wiſh you had brought thoſe Letters 
into Court. | 

Doyley. If you had deſired it, I would have 
brought them. | | 
Priſoner. I deſired it! I little thought to have 
ſeen you here on ſuch an Occaſion. 

Sol. Gen. I think, you ſay you have ſeen him 
write ſeveral Times. | | 
Doyley. I do not remember I have ſeen him Ye 
write theſe fourteen Years, He was my. Clerk | } 

but two Years: He had been Clerk with Mr. —— 
before. | | 
Sol. Een. Then he had been uſed to Buſineſs 
before he came to you, and had formed his Hand. 
I. C. Juſtice, Was the Character of thoſe Let- 
ters that you received five Years ago agreeable to # 
| the Characters that he writ when he was your 1 
| Clerk ? | | 9 
= Doyley. Yes, my Lord. | ' 
L. C. Juſtice. Then I ask you upon the whole NF 
Matter, whether you believe it to be his Hand- 9 
Writing? | I 
Doyley. Yes; I do believe it to be his Hand, | 
Priſoner. Since my unhappy Circumſtances, : 
I have you had no Proiniſe of being reſtored to | 
FJ your Place again? or the Promiſe of ſome other » 
Office or Place? | 
Doyley, No; I never, to my Knowledge, have 
ſeen one Man that had the Power to put me in 
my Place again; nor cver converſed with any 
one great Man upon that, or any ſuch Affair. 


[Mr. Delafaye, Clerk of the Council, ſworn.) 


Serj. Pengelly. Sir, was that Paper [ehe Scheme] vol. vi. p. 2789 A 
I fhewn the Priſoner at the Bar? if 1 
Mr. Delafaye. When he was before the Lords of Fl. 
the Council, I was not near enough to fee what was 1 
upon the Table. But upon a Queſtion that was ny 
asked him, relating to ſome Arms, if he knew 1 | 
where any Arms were lodged in ſuch a Place? 1 
he ſaid, No: Upon which one of the Lords of | 
the Council held up a Paper; it might be this, for 0 
ought I know, and ſaid, Here is your own Pa- 14 
Vo. VIII H h per 4 
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per, your own Hand- Writing ; which ſays, Arms is 
that are there lodged ; ſays he, I ſhould have wrote n. 
Arias that ſhould be there lodged. | 2 
IL. C. Juſtice. Whether is that the Paper, or no? pi 
and did he own that Paper that was then ſhewn to be | #{ 
his? of | te 
Mr. Delafaye. The Queſtion was not ask'd, Is 7his a˖ 1 
your Paper and your Hand-Writing * But it was in 
ſhewn to him as ſuch; and he ſaid, I Ho, bave Li 
wrote, Arms that ſhould be there lodged. de 
| W. 

[ Mr. Stanyan, another Clerk of the Council, ſworv. the 

8 Ac 
Mr. $7azyav. Upon the Quettion that was ask'd of 

| him about the Arms, this Paper was ſhewn him. I Ex 
think this is the Paper: I was nearer to the Table tha 
than Mr. Delafaye, and did obſerve this Paper to lie Co 
upon the Table betore the Lords, and do take this the 
to be the individual Paper that was ſhewn him; and $5.4 
the Queſton asked him at that Time, was, whaz Re 
he knew of any Arms ibat were lodg'd in Weſtmin— fro 
{ter ? He ſaid, he knew of none: I hen this Paper cor 
was ſhewn him, and a Queſtion asked him: Here (as 
the Arms are ſaid to be lodged in this Scheme of Re 
your Hand- Writing, how came you to write ſo, it dep 
there be no Arms lodged? Mr. Layer laid, it was JF and 
a Miſtake. It was not intended Arms that are there Sid. 
lodged, but Arms that ſhould be there lodged. I vert 
Mr. Kettlebey. Was the Queſtion asked, Whe- Att: 
ther that Paper was his Hand- Writing, or no? In « 
Mr. Stanyan. No; | believe not. He did not er- is n; 
prefly own it to be his Hand-Writing; but it was ther 
taken for granted, it was ſo; and he made no Offer 45 te 
to deny it. : his! 
Priſoner. When I was asked why I did far hath 
Arms that are lodged : Why, ſays I, my Lords, 1 W 


know of no Arms. If that was my Paper, and ! Y of 

had wrote it, I ſhould have wrote, Arms that fhonld denc 

be lodged. | | n 

| Att. Gen. We pray the Papers may be read. fenc 

Obje&ion that Mr. Hungerford, My Lord, we hope theſe Pa- his ( 


Similicude of pers ſhall not be read; for the Evidence for the ting) 
—— tvs King hath not brought them home to the Priſoner. from 


There is no legal Proof that the Papers are of his be E 
Hand-Writing ; and conſequently he cannot be at- Y prod 


fected by any Thing that is in them. As to wal edhis 
1 
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is faid of the Likeneſs of Hands, that, we hope, is 
no Evidence at all. The firſt Witneſs, Mr. Doy- 
ley, ſaid it was like his Hand; but he gives that 

pinion of his on the Knowledge he had of the Pri- 
ſoner's Hand fourteen Years ago, and by ſome Let- 
ters he received from him about five Years ſince: 
Mens Hands may vary even in five, much more 
in tourteen Years. In my Lady Carr's Caſe, 
Likeneis of Hands was not allowed to be Evi- 
dence ; and yet that was not a Capital Caſe, it 
was a Miſdemeanor only, it was Perjury: But 
there is an Authority beyond all that, we have the 
Act of Parliament for the Reverſal of the Attainder 
of Colonel Sidney, who had been convicted upon 
Evidence given of the Similitude of Hands, and 
that a much ſtronger Proof than appears here; for 
Cook and Cary, two famous Goldſmiths, ſwore 
they believed the treaſonable Libel laid to Colonel 
Saney to be wrote by him; and aſſigned that for a 
Reaſon of (thejr Belief, that they had ſeveral Bills 
from him of the like Hand- Writing, which they 
conſtantly paid; nay, one of the Witneſſes ſwore 
(as I remember) that he ſaw the Colonel write a 
Receipt. Other Caſes migh: be quoted ; but we 
depend upon the Authority of the Lady Carr's Caſe, 
and the Act for reverſing the Attainder of Colonel 


Sidney; for in that Act the Reaſon aſſigned for re- 


verſing the Attainder, is, That the Conviction and 
Attainder was founded upon a Similitude of Hands. 
In Conſequence of this Act, Similitude of Hands 
is never to be given in Evidence in a Criminal Caſe; 
therefore, we hope, that this Paper is not ſo proved, 
as to be read in any Court. It is not proved to be 
his Hand by any that ever ſaw him write; neither 
hath any body heard him own it to be his, 

Mr. Ketzlebey. My Lord, I hope for the ſake 
of Evidence, the facred and eternal Rule of Evi- 
dence, that Similitude of Hands ſhall not go for 
Proof, where a Perſon is charg'd with a capital Ot- 
fence. Mr. Doylev ſays, That he chiefly founded 
his Opinion (that it was the Priſoner's Hand- Wri- 
ting) on comparing it with the Letters he receiv'd 
from him: And if Compariſon of Hands was to 
be Evidence, ſurely this would not do, unleſs he 
produc'd thoſe Papers, on which he owns he found- 
edhis Opinion, Shall a Man be beliey'd out of his 

Hh 2 Life, 
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Life, becauſe the Witneſs ſaw him write fifteen 
Years ago, and receiv'd Letters from him five Years 
ago? Is any Thing more changeable than a Man's 
Hand-Writing? Can any Gentleman take upon 


him to ſay what is, or is not his Hand- Writing after 
Jo great a Length of Time; and would not the dif- 


ferent Subjects, the one a common Letter of Buſi- 
nels, and the other a treaſonable Scheme, make a 


ſenſible Variation, even in a Man's uſual Charac- 


Vol. vi. p. 278. 


ter ? 
The two next Witneſſes, Mr. Delafaye and Mr. 


Stanyan, are Gentlemen of Honour, and would not 


ſtrain a Point upon auy Account whatſoever. Mr, 
Delafaye does not know whether that Paper was up- 
on the Table when the Priſoner was examin'd; and 
Mr. $:azyan takes the Paper now produc, to be 
the ſame Paper that was upon the Table before the 
Lords of the Council, becaufe Mr. Layer ſaid, I 
ſhould have wrote Arms that ſhould be lodg'd ; but 
Mr. S:anyan owns, he never was ask'd the Queſtion, 
Whether it was his Hand-Writing, or no. The na- 
tural Senſe of the Priſoner's Words, as prov'd, is 
no more than this: H / had writ it, I ſhould rather 
have wrote Arms that ſpould be lodg d. Your 


Lordſhips are now to lay down a perpetual Rule of 


Evidence. If Compariton of Hands in this Cale 
be allow'd as Evidence, the {ame Rule mult for ever 
hold in all parallel Caſes; and God knows what 
may be the Conſequence of tuck a Reſolution, or 
who may be affected by it. | 

Serj. Pergelly, We hope, notwithſtanding what 
hath been objected, we are proper to hive this Paper 
read: I hough they have mention'd ſome Cales to 
maintain their Objection, yet the later Authorities, 
and the conſtant Courſe of Evidence, as we think, 
are directly with us. In the Caſe of my Lord Preſ- 
tou, the Indictment was for his adhering to the King's 
Enemies; and amongſt other Overt-Acts alledg'd, 
one was his carrying ſeveral Papers of Inſtructions, to 
inform the Freuch King how to attack the Kingdom. 
Mr. Harre, who had been am Under-Secretary to 
my Lord Preſtos, ſwore, he believ'd ſome of theſe 
Papers to be like my Lord Preſton's Hand; and they 
were read by the Opinion of the whole Court. 
Here ſuppoſing no Uſe is made of the Evidence 01 
Mr, Doyley, when this Paper was fhewn to Mr. 


Layer 


for High Treaſon. 9 Geo. T. 1722. 469 


Layer before the Lords of the Council, and was 
mention'd as a Paper of his own Writing, and he 

is ask'd how he came to write Arms that are ſaid | 
there to be lodg'd, his Anſwer is, I ſhould have 1 
wrote Arms that ſhould be there lodg'd. Doth Wl 


not this amount to an Evidence of his confeſſing it 1 
to be his own writing ? 


Ate. Gen. My Lord, I beg leave to obſerve firſt, 
that it hath been prov'd that this Paper was found 
among the Papers which the Priſoner deliver'd to 
Mrs. Maſan to be kept for him; and it that were 7 
all, this Paper muſt be read. The Lord Preſton's 1 
Caſe is direct in Point, and ſo determin'd by ſix Y 
Judges, that Papers found in the Poſſeſſion of the 
Prifoner may be read without further Proof. But 
we inſiſt, that the Paper is legally and regularly 
prov'd to be his Writing, by the Evidence of Mr. 

Doyley, and his own Coufeſſion. As to the Lady 
| Carr's Cafe, mention'd by his Counſel, ſhe was in- 
| dicted for Perjury, ſuppoſed to be committed in an 71 
Anſwer, ſworn by her before a Maſter in Chancery. 
What is here ſaid about a Letter, does not appear 
to relate to the Caſe there; and if any Judge did lay 1 
down ſuch a Poſition as has been mention'd, the | 
: Meaning muſt be, that an Anſwer on Oath ſhall not 
be falſificd by a Letter only under the Parties Hand. 
And as to Colonel Sidney's Cafe, a Writing was 
found in his Study, being a general Treatiſe of Doc- 
trines and Poſitions, very diſtaſteful to the Govern- 
ment, writ in Anſwer to a Book formerly publiſh'd. 
It was not a Scheme for railing a Rebellion, or de- 
tign'd for any Thing appear'd to go out of his own . 
Cloſet, and for this he was indicted of High- Trea- 
fon. It was generally thought extremely hard to 
make his having by him ſach a general Tract, writ 
in Anſwer to a particular Book, and kept private in 
his Cloſet, an Overt-Act of Treaſon; no Wonder 
then that the Parliament reſented this Proceeding, 
; and revers'd his Attainder. The Reaſons recited in 
the Act as Inducements for this Reverſal, are accu- 1 
mulative; and the Streſs is not laid only upon the 
Proof of this Paper: The Act recites, That Colonel 
Sydaey, by Means of an illegal Return of the Jury, 
by denying him his lawful Challenges to the Jurymen vol. vi. x. 


Wye 6 — 


139 


f for want of Frechold, and without ſufficient legal i 
| Evidence of any Treaſons commirged by him, there 
„ h 3 being 


470 


The Trial of Chriſtopher Layer E/q; 


being produc'd a Paper found in his Cloſer, ſuppoſed 
to be his Hand-Writing, which was not prov'd by 
any one Witneſs to be written by him; but the Jury 


- Were directed to believe it, by comparing it with 


The Priſoner's 
Obje&ion oyer- 
rul'd. 


Other Writings of his. And beſides that Paper fo 
produc'd, there was but one Witneſs to prove any 
Matter againſt him; and by a partial and unjuſt 
Conſtruction of the Sgatutes of T reaſons, was un- 
juſtly attainted; and then the Act reverſes the At- 
tainder, Here the Priſoner's is not only prov'd by 
one who faw him write, but if the Queſtion pro- 
poſed to the Priſoner by the Lords of the Council, 
and his Anſwer are conſidered, it amounts to a plain 
Confeſſion of it; and therefore we inſiſt, we have 
0e ſufficient Evidence for the Reading of this 

aper. 

L. C. Fuſtice, It is prov'd that theſe Papers were 
in Mr. Layer's Poſſeſſion, and deliver'd by him to 
Mrs. Maſoz, ſeal'd up; and if no other Evidence 


had been given, the Papers ought to be read. Can 


any Thing in the World be an Authority more ex— 
preſs than that of my Lord Preſton, where all the 
Papers that were in his Cuſtody were read, Without 


any Offer of Proof that they were his Hand? But 


this goes further, and is prov'd to be a Paper written 
with his own Hand; and this is confirm'd by his 
own Confeſſion. But if it had been an independent 


_ Evidence, it is an Evidence ſufficient to have this 


Vol. vi. p. 280. 


Lapec read. N ; 

In the Lady Carr's Cafe, when ſhe had ſworn the 
Letter was not her Hand, in an Antwer in Chancery, 
they come to prove it by a Witnels, that ſays, he 
believes it to be her Hind, Upon this the Court 
determines, that this Evidence could be of no Con- 
{cquence, to falſity any Matter which ſhe had decla- 


clareq upon her Oath; and this was certainly right, 


but not at all parallel to the Caſe in Queſtion. Here, 


it the Proof of his Hand had been out of the Caſe, 


it mult be read as a Papcr in his Cuſtody, and taken 
from one with whom he had depofired it beyond 
Contradiction. In the Caſe of my Lord Preſtoz, 
and in a thouſand Caſes it hath been ſo, and never 


Was denied, Upon the Whole, never was any 


Thing clearer, than that this mult be read as a Paper 
found in his Cuſtody, that hath in the uſual Manner 
and Method the Proot of being his Hand-W ring, 

: The 


for High Treaſon. 9 Geo. I. 1722: 


[The Scheme was read. 
Au defaut de la force il faut employer la ruſe. 


I. Let the General, and only one Officer of Note The Scheme for 
the Iaſurre ies 


II. Let the Officer that Day put himſelf on the 


in the Camp agree upon a Day of Execution. 


Zower Guard. 

III. As there are eight Serjeants, vg. three of the 
firſt Regiment of Foot Guards, three of the ſecond, 
and two of the third, early in the Morn, let the 
Officer ſee a ſingle Perſon, namely, George Wilſon, 
who manages theſe Serjeants, and give him Direc- 
tions to bring them all to a convenient Place at Four 
that Afternoon, 

IV. Then the Officer muſt give each Serjeaut 
Money ſufficient for the Purpote, and direct 'em, 
that each Serjcant order twenty five Men (making 
together two hundred, which they have ready,) to 
go ſingly out of the Camp, and meet together at 
Charch-Yard, exactly half an Hour paſt 
Eight in the Evening; when and where another Of- 
ficer that they know mult meet 'em, and take the 
Command, give 'em Muskets ready loaded, and 
march with them in a Body to the Tower Gate at 
Nine that Night exactly. 

V. Our Friend, the Officer within, muſt preciſe- 


ly at the Hour of Nine be on the Guard at the Tower 


Gate, and ſeeing this Body of Men appear, order 
the Garriſon to let them in as a Recruit {ent to the 
Tower Guard. 

VI. As ſoon as ever they have enter'd, to ſeize 
the Arms at the Tower Gate, ſtiut the Gate up, and 
ſecure every one in the Tower that the Officer on 
Guard gives them Orders to ſecure; but not to ſhed 


any Blood. 


VII. The Tower being thus ſeiz'd, to leave only 


a ſmall Guard there under that Officer who lets 
them in, and then with all thoſe that join you, march 
directly to the Eæchauge, where the great Doors 
_ be ready opened, and the General there in Per- 
ton. 

VIII. At the exact Hour of Nine, that the Tower 
fhall be thus feiz'd, the Perſons of ſome great Men 


Gg 4 to 
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being produc'd a Paper found in his Cloſer, ſuppoſed 
to be his Hand-Writing, which was not prov'd by 
any one Witneſs to be written by him; but the Jury 
were directed to believe it, by comparing jt with 
other Writings of his. And beſides that Paper fo 
produc'd, there was but one Witneſs to prove any 
Matter againſt him; and by a partial and unjuſt 


Conſtruction of the Statutes of T'reaſons, was un- 


juſtly attainted; and then the Act reverſes the At- 
tainder, Here the Priſoner's is not only prov'd by 


one who ſaw him write, but if the Queſtion pro- 


The Prifoner's 
ue Aion oyer- 


poſed to the Priſoner by the Lords of the Council, 

and his Anſwer are conſidered, it amounts to a plain 

Confeſſion of it; and therefore we inſiſt, we have 
iven ſufficient Evidence for the Reading of this 
aper. 

L. C. Juſtice. It is prov'd that theſe Papers were 
in Mr. Layer's Poſſeſſion, and deliver'd by him to 
Mrs. Maſer, ſeal'd up; and if no other Evidence 
had been given, the Papers ought to be read. Can 
any Thing in the World be an Authority more ex- 

reſs than that of my Lord Preſton, where all the 
apers that were in his Cuſtody were read, without 
any Offer of Proof that they were his Hand ? But 
this goes further, and is prov'd to be a Paper written 
with his own Hand; and this is confirm'd by his 


_ own Confeſſion. But if it had been an independent 


Evidence, it is an Evidence ſufficient to have this 
Paper read, | 

In the Lady Carr's Caſe, when ſhe had ſworn the 
Letter was not her Hand, in an Anſwer in Chancery, 
they come to prove it by a Witnels, that ſays, he 
believes it to be her Hand, Upon this the Court 


determines, that this Evidence could be of no Con- 


ſequence, to falſify any Matter which ſhe had decla- 
clared upon her Oath; and this was certainly right, 


but not at all parallel to the Caſe in Queſtion. Here, 
it the Proof of his Hand had been out of the Caſe, 


it muſt be read as a Paper in his Cuſtody, and taken 


from one with whom he had depoſited it beyond 


Vol. vi. p · 280. 


Contradiction. In the Caſe of my Lord Preſton, 
and in a thouſand Caſes it hath been ſo, and never 
was denied. Upon the Whole, never was any 


Thing clearer, than that this muſt be read as a Paper 


found in his Cuſtody, that hath in the uſual Manner 
and Method the Proof of being his Hand-Wiriting. 


The 


for High Treaſon. 9 Geo. I. 1722. 


't 


[The Scheme was read. 
Au defant de la force il faut employer la ruſe. 


I. Let the General, and only one Officer of Note The Scheme for 
the InſurreGtion 


in the Camp agree upon a Day of Execution. 

II. Let the Officer that Day put himſelf on the 
Tower Guard. N 

III. As there are eight Serjeants, viz. three of the 


firſt Regiment of Foot Guards, three of the ſecond, 
and two of the third, early in the Morn, let the 
Officer ſee a ſingle Perſon, namely, George Wilſon, 
who manages theſe Serjeants, and give him Direc- 
tions to bring them all to a convenient Place at Four 
that Afternoon. | 


IV. Then the Officer muſt give each Serjeant 


= Money ſufficient for the Purpoſe, and direct *em, 
that each Serjeant order twenty five Men (making 
together two hundred, which they have ready,) to 
go ſingly out of the Camp, and meet together at 


Church-Yard, exactly half an Hour. paſt 


Eight in the Evening; when and where another Of- 
ficer that they know mult meet 'em, and take the 


Command, give 'em Muskets ready loaded, and 


march with them in a Body to the Tower Gate at 
Nine that Night exactly. 


V. Our Friend, the Officer within, muſt preciſe- 


ly at the Hour of Nine be on the Guard at the Tower 
Gate, and ſeeing this Body of Men appear, order 
the Garriſon to let them in as a Recruit {ent to the 
Tower Guard, 


VI. As ſoon as ever they have enter'd, to ſeize 


the Arms at the Tower Gate, ſhut the Gate up, and 


. | ſecure every one in the Tower that the Officer on 


Guard gives them Orders to ſecure; but not to ſhed 
any Blood. 


VII. The Tower being thus ſeiz'd, to leave only 


= a ſmall Guard there under that Officer who lets 
them in, and then with all thoſe that join you, march 
directly to the Exchange, where the great Doors 
4 = be ready opened, and the General there in Per- 
| ſon... 


VIII. At the exact Hour of Nine, that the Tower 


f mall be thus ſeiz'd, the Perſons of ſome great Men 
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to be arreſted at their Houſes, brought directly into 


the City, and delivered to the General. 

IX. That upon our meeting at the Exchange the 
annexed Proclamation to be ſpread about, the Gates 
of the City to be ſhut up, and Pieces of Cannon 
brought down againſt them ; but every Man that de- 
ſires to enter the Gates before any regular Force ap- 


pear, to be admitted to come in; and after the Ge- 


neral has appointed a Guard at each Gate and Inlets 


of the City, with proper Officers to command there, 


vol. vl, p. 281. 


let him march back to Tower-Hill for a Place of Ge- 


neral Rendezvous, under the Cannon of the Tower, | 


and order the Lord Mayor a good Guard to watch 


over the Bank; but firſt take Money from thence 


to the Tower, in order to pay the Men. 
X. The Artillery in the Camp to be ſeized. 


XI. The King to be ſecured and ſent to the 


Tower . 


XII. Horſe-Officers their F riends in the Camp to 
march into the City. | 


XIII. Four Half-Pay Captains to command each 


a Party; one in Southwark, the ſecond in the Privy- 


Gardey, the third in St. Fames's-Park, the fourth in 


| Tuttle Fields. 


XIX. A Captain to lead the Watermen. 


XX. Orders to be ſent to their Adherents in the : 


Country to riſe. 


XXI. An Officer to go to Richmond to ſeine | 


Prince Prezty-Max. 


Att. Gen. My Lord, we apprehend that this con- ö 


firms what both the Witneſſes have ſworn. 


Serj. Pengelly. We ſhall now produce ſome Re- 
ceipts ſubſcrib'd, James R. that were likewiſe 


among thoſe Papers. 
[ Clerk of the Court reads one of them. 
1 Acknowledge to have received from 


the Sum of | which Sum I pro- 
miſe to repay with an Intereſt for it, at the Rate 


of per Ann. 
James R. 


L. C. Juſtice. Theſe are not read as proved to 
be his Hand; but as Papers found on him. 


Clerk © 
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0 Clerk of the Court. Here are ten of them that are 1 
che fame. | ' 
e Serj. Pengelly. Mr. Stanyan, Do you remember 
5 whether any Queſtions were asked him with Rela- | 
n A tion to theſe Receipts? (i 
. Mr. Stanyan. Upon the Lords asking Mr. Layer | 
the Meaning of theſe Receipts fign'd by the Preten- 9 
der, and what Uſe he made of them, he ſaid, That 
ts during the Time he was at Rome, he had ſettled a 
e, J Correſpondence with Sir William Ellis; and ſome- 
- time afterwards he writ to Sir William Ellis, ac- 4 
„ cording to the Directions he gave him; and he told ſi 
h him, if he. could fend any ee ſign'd by his 
be Majeſty, or the King, as he call'd him, he thought 
Money might be raiſed upon them for carrying on 
the Cauſe. | | 
1e Mr. Kettlebey. You ſay he owned he had them 
from Sir William Ellis, having ſettled a Correſpon- 
to] dence with him, that Money might be raiſed by 1 
theſe to carry on his Cauſe. He told you he had j 
h 7 Buſineſs to do for Sir William Ellis. | | 
y- | Mr. S:anyaz. No; I know nothing of Sir Mil- 
in Ham Ellis's Buſineſs ; but that he had appointed to 
I correſpond with Sir William Ellis, and gave him 
Directions how to direct to him; and he acknow- 
he ledged to have received a Letter or Letters from 
Sir William Ellis, in the Name of Jones; and that 
ze he writ him an Anſwer to them. 
; Mr. Keitlebey. Are you ſure as to thoſe Words? 
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2 or only to the Purport of them? 
n- 2 Mr. Stanyan. I think they are very near the 
Words; but I am ſure they are the Purport of them. 
e- Mr. Kettlebey. Was it reduced into Writing? 
ſc Mr. Stanyan, Ves; it was. The Lords ſent vol. vi. p. 283. 
” me to aſſiſt Mr. Delafaye upon Mr. Layer's being f 
examined. Mr. Delafaye took the Heads of the ll 
Queſtions propounded, and I fat near the Table, | 
looked over Mr. Delafaye, attended to the Queſ- 9 
tions and Anſwers; ſo that we could ſet one ano- | 


o ther right when we came to conſider them. 1 

1e Mr. Keztlebey. Do you believe Mr. Layer knew 9 

you was taking his Confeſſion at that Time? 1 
Mr. Stanyan. I think it can't be otherwiſe. The | 


> Lords ſpoke thus: Pray take Notice; and then, 1 
to Take down ſuch a Thing, and ſuch a Thing ; 3 | l 
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I believe Mr. Layer heard them ſay, Take dowy 
that ; and take down that. | 

Mr. Hungerford. Was you in the Room when 
Mr. Layer came in firſt ? | 

Mr. Sranyan. I was; I called in Mr. Layer by 
the Lords Order. 

Mr. Hungerford. Woas it ever read to him? 
Mr. Stanyan. No. | 

Mr. Hungerford. Was it drawn up in Form, ſo. 
that you might call it an Examination? 

Mr. Stanyan. It was the Minutes of an Exami- 
nation to be drawn out in Form; but the Lords not 
finding Mr. Layer ſo candid and ingenious as they 
thought he would have been, did not ask him to 
52 it, and we only make Uſe of it to refreſh our 

emories. 


Sol. Gen. When the Lords directed Mr. Delaſaye 


and you to write this or that particular Thing, was 


the Priſoner ſo near that in your Apprehenſion he 


. hear their Lordſhips give ſuch Directions? 
r. Stanyan. Yes; he was. | 
Mr. Hungerford. Sure they are not contending, 
that any Confeſſion ſhall affect a Man unleſs it was 
read to him, and it ought to be ſigned by him: The 
Man is no way anſwerable for any Thing taken in 


Writing without his Conſent or Privity in a Criminal 


Caſe. It is called Minutes of an Examination, which 
they might enlarge as they pleafe; therefore we hum- 


bly ſubmit it to your Lordſhip, whether it ought to 


be offered in Evidence at all as a Confeſflion ? 
Mr. Kettlebey. A Confeſſion to a Juſtice of Peace 


in Caſes of Felony, unleſs read to the Party, and 


ſign'd by him, mult not be given in Evidence. 


L. C. Juſtice. Your Objections would prevail if 
they were going to read a Confeſſion as Evidence 
which was neither read to him, nor ſign'd by him: 


But if there is no Examination reduced to Writing, 

and ſigned by the Party, the Witneſs is at Liberty to 
give an Account of what was ſaid, and he may look 
on his Notes to refreſh his Memory, though this is 
not ſo great an Evidence, of ſo great Weight as an 
Examination taken and ſigned by the Party, there be- 
ing ſome Room left to ſuppoſe the Evidence may 
be miſtaken : But this is practiſed every Day at the 
Ola-Baily, if a Perſon confeſſeth, and it be not in 
Writing, they prove his Confeſſion Viva Voce. 


Mr. 
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Vr High Treaſon. 9 Geo. I. 1722. 
Mr. Delafaye. 


Serj. Cheſhire. Pray give an Account what Mr. 
Layer declared before the Lords of the Council con - 
cerning theſe Receipts. 

Mr. Delafaye. He told the Lords, That be did 
write to Sir Milliam Ellis, that he would ſend over 


ſome Blank Receipts under the King's Hand, that 


might be made uſe of for the carrying on his Cauſe; 
that he did receive ſuch Receipts, and his Intention 
was to have tried his Friends, and to have raiſed 
Money on thoſe Receipts; and that they had a Pre- 


cedent for it a little before the Reſtauration of King 


Charles IT. a Method of this Kind had been uſed. 
Att, Gen. We ſhall proceed to read the Letters 
that paſſed between Sir Milliam Ellis and Mr. Layer, 


and lay before you the Cyphers made uſe of to ex- vol. vi. p. 444. 


plain ſeveral Cant Words and Expreſſions. 
[Clerk of the Court reads.) 


This Letter is ſign'd Exſtace Jones. 
Dear Sir, | 


I Received with a great deal of 2 and Satiſ- 

faction a Letter of the 24th of November, from 
my worthy Friend with an Account of his ſafe Arri- 
val, of which I was in ſome Doubt before, aud in no 


ſmall Pain on that Account. I eaſily concerve he muſt 


have had a great deal of Buſineſs on his Return, as 
well of bis Uncles, as of his own ; and therefore don't 
think much that I heard no ſooner from him, believing 
he was much better employ'd ; and that Buſineſs is to 
be preferred before Compliment. —— I was entirely of 
Opinion as to the Method of carrying on the Manufac- 
tory : The procuring of good Workmen it the firſt 
Szep to be made; and if he can get ſuch, the reſt will 
be eaſy ; and particularly if he could gain ſome of the 
ableſt of Mrs. Barbara Smith's, I know it would be 
very agreeable to all concerned ; and particularly to 
Mr. Atkins, to whom he ſpoke of Writing, and which 
I am ſatisfied will be very acceptable: And if he thinks 
fit to encloſe it to me, I ſhall convey. it ſafely to his 
Hands, who I find was very glad 10 hear of him, counts 
very much upon his Friendſhip, and hopes for the Con- 
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tinuance of it. I made his Compliments to Mr, Timo- 
thy Watſon's Wife, who took them very kindly, and 
returns hers, with her moſt humble Service: $he and 
ker Charge are very well, God be praiſed, as are alſo 
all Friends here. — He having read over ſeveral 


| Temes the Paper I ſhew'd him, aud having a good 
Memory, I don't think it neceſſary to ſend a Copy of 


it. I am, with great Eſteem and Reſpect, ever moſt 
entirely, 
Dear Sir, 


Your moſt e moſt Humble, 


And moſt Obedient Servant, 


Jan. 30. 
| EUSTACE JONES. 


For James Fountaine Eſq; To be left at Howel's 
Coffee-Houſe, in Great Wild-Street, London. 


Att. Gen. Your Lordſhip is pleaſed to remem- 
ber Mr. Stanyan ſaid, That Sir William Ellis was to 
write by the Name of Foxes ; and in the Cypher Sir 
William Elks is called ones. You will pleaſe to 


obſerve alſo the Expreſſions in this Letter, The pro- 


curing good Workmen, and in the Cypher Soldiers are 
meant by Normen: Manufactory is not in the Cy- 
pher; but I don't know for what Manufactory they 
wanted Soldiers unleſs to raiſe a Rebellion. The 
ableſt of Mrs. Barbara Smith's : Look for Army in 
the Cypher, and you will find that is ſignified by 
Barbara; and Mr. Atkins in the Cypher is the Pre- 
tender. Compliments to Mr. Timothy Watſon's 
Wife : Look on the Cyphers, and Timothy ſtands for 


Hugh, whoſe Wife is Nurſe to the Pretender's 


Child. This Letter is directed for James Fountaine 
Eſq; and Mrs. Maſon ſaid the Priſoner went by the 
Name of Fountaine. NO. 10. are fictitious Names, 
and the Key to them: Read it. 


| [Clerk of the Court reads. 


Digby — Dillon, Tories — Tanuuers, 
Orery — Burford, Whigs Waggs, 
Regent. Steel, Roger. — Plunket, 


Att. 
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for High Treaſon. 9 Geo. T. 1722. 


Att. Gen. Read Letter, N. 40. 


[Clerk of Court reads.} 
Sign'd N. C. dated July 11. 1722. 
Dear Sir, | 


1 Received with all poſſible Satii faction your moſt af- 
fedtionate Letter of May 8. with its incloſed, which 
was preſently deliver'd to Mr. St. John, who took it 
extream kindly ; but could not well underſtand what 
relates to Mr. Burford: He hopes your Anſwer to 
what 1 writ in the Beginning of laſt Month, may ſoon 
clear that. You will have ſeen, by what I then told 


you, that the former came ſafe zo his Hands, and the 


Reaſon of your not having had a diſtiuct Anſwer to it. 
He had the Stockings you ſent for him; and returns you 
many Thanks for them, as alſo for all other Marks of 
your Affection and Concern for him and his, and will 
be ready to ſhew his Senſe thereof on all Occaſions, 
J am in earneſt Expectation of hearing ſoon again from 
you, and am with all poſſible Affection and Eſteem. 


Dear Sir, | 
Your moſt Faithful and 
Moſt Humble Servant, 
| N. C. 


For James Fountaine Eſq; To be left at Howel's 
Coffee-Houſe, 7 Great-Wild-Street, London. 


L. C. Juſtice. Who is that N. C? 
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Att. Gen. We do not know. Mr. S. John in Vol. vi. P. 285+ 


the Cypher ſignifies the Pretender. | 

Mr. Hungerford. Look into the Paper. Pray 
what do Stockings ſtand for? 

Sol. Gen. Read the Letter N 4r. 

Clerk of the Court. This is dated the 27th of May. 
It is ſign'd by no Body, nor directed to any Body, 
the cover is off. 


Dear Sir, 


1 Received, with a great deal of Pleaſure, the Favour 
of your moſt obliging Letter of March 22. with 
an 


4 
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an inclos d one for our Friend, who was very glad to hear 
from you, and is very ſenſible of, aud takes very kindly 
the Care you take of his little Concerns there; but 
faith, he doth not ſufficiently underſtand ihe State you 
ſent, ſo as to be able to ds a particular Anſwer, till 
you ſhall further explain it; there being ſome Tenants 
mention d by you, whoſe Names he does not find in the 
Rental, as Burford, Steel, Digby, he little Holdier, 
and Simmons, the latter he believes ſhould be Simmes ; 
He is of the North, a grey-hair'd autient Man, whom 
be very well remembers, aud has a particular Eſteem 
and Value for, as a very good Tenant, and a wy ho- 
neſt Man. All Friends here are in perfed Health, 
God be thanked, and remember themſelves kindly to 
you, and I am moſs entirely 
Yours, &c. 


Sol. Gen. You will find that Rental ſtands as a 
fictitious Name for the Cypher itſelf, and Simmons 
in the large Cypher for the Lord North and Grey. N 

L. C. Faſtice. What Uſe do you make of theſe 
Letters ? = 

Sol. Gen. The Uſe we make of them is, to ſhew *' 
that Mr. Layer, who took on him the ſham Name | 
of Foxntaine, by which ſome of theſe Letters are 
addreſs'd, had a Correſpondence, with the Friends 
of the Pretender at Rome; that this Correſpon- t 
dence related to a Conſpiracy, which was torm'd 
and carrying on here; and it appears, they took upon | 
them to mention ſeveral Perſons of Diſtinction 
under a kind of Jargon. | 

Att. Gen. They ſhew that the Agents of the Pre- 
tender at Rome, had laid deſigns to procure Sol- 
diers, and thoſe, if poſſible, out of his Majeſty's 
Troops; which falls in with the Evidence we have 
given, of the Priſoner's Endeavours to get Soldiers 
| and Serjeants out of the Army. 7 
1 Serj. Cheſhire. It may not be improper to lay be- 
| fore you, the Lifts of ſeyeral Perſons names that are 
in the Army. | 7 

| Clerk of the Court reads, A Liſt of Officers 
Names, with Marks and Numbers to ſome of them, 
Ait. Gen. We have hinted already, that there are 
the Names of ſeveral Perſons of very great Honour 
and Loyalty to his Majeſty in ſome of the Liſts; 
but this is to ſnew, that the Priſoner was conſult- 
ins 
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ing how he might get an Account of the Number 


of the Forces; as how many Colonels, how many 
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Captains, and how many Soldiers there were in the 
Guards, and other Troops of his Majeſty. 


[ Here ſeveral Liſts were read of the Officers of the 
Guards; of the Number of Men aud Horſes. under 
their Command; of the great, Officers of the 
Tower, &c. ] 


Serj. Pengelly. We deſire to ask Mr. Delafaye 
and Mr. Sanyan, Whether, at the Examination of 
Mr. Layer, any Thing was ſaid of Mr. Layer's 
being at Rome? 


r. Hungerford, Mr. iy ood. being at Rome, vol. yi, p· 236: 


and correſponding with the Pretender (if he did ſo) 
is made Treaſon by another Ad of Parliament, and 
not by this on which he is indicted; and therefore 
Evidence of his being at Rome, and correſponding 


with the Pretender, cannot be offer'd as an Evidence 


of High Treaſon upon this Indictment. 

Serj. Pexgelly. It is only to ſhew the Probability 
of receiving thoſe Receipts. 

Sol. Gen. Notwithitanding the Objection which 
is made, that we are attempting to give Evidence of 
another kind of Treaſon not alledg'd in the Indict- 
ment, yet we inſiſt upon it, that it is proper here 
as circumſtantial Evidence of the Treaſon which is 
alledg'd. It has been held ever ſince the Statute of 
7 Hill. III. That Acts of High Treaſon, not laid 
in the Indictment, may be given in Evidence, if 
they conduce to the Proof of ſome Overt- Act, 
which is there laid. | 


Mr. Hungerford. They may as well offer Evi- vel. vi. p, 2. 


dence againſt him for counterfeiting the Great-Seal, 


or Clipping and Coining, for the ſake of Evidence; 


and we humbly hope, they ſhall not be permited to 
give Evidence of Facts which are entirely /oreign 
to the preſent Accuſation, and can be ca/culated 


for nothing but to captivate the Jury, by acquainting 


them that the Priſoner hath been at Roye : Let 


them conſent to have him acquitted upot this In- 


dictment, and then let him be proſecuted en the Act 
for Correſponding with the Pretender, ad ſee what 
they will make of it. | 

L. C. Juſtice. Sure as this Evidenceis offer'd, it 
is very proper. The Treaſons laid ir this Indict- 
| ment 
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ment are, a Deſign to depoſe the King, and ſet the 


Vol. vi. P · 288, 


Pretender on the Throne, c. and it is not proper 
to ſhew for this Purpoſe, That this Gentleman cor- 
reſponded with Rome, was with the Pretender, and 
theſe Letters ſent from Sir William Ellis to him: 
Letters, according to his own Deſire, purporting 
Receipts for Money to be ſign'd by the Pretender, 
as a Foundation to oblige him to make Repayment ; 
and after theſe Things have been offer'd, is it not 
proper to go as far as they can upon this Head, and 
ſhew how far he hath been engaged with the Pre- 
tender and his Accomplices ? Don't trouble 
yourſelf, no Uſe ſhall be made of that to charge you 
with the Treaſon, made ſo,by another Act of Par- 
liament about Correſponding with the Pretender. 
Mr. Reeve. Mr. Stanyan, Pray go on, and give 
an Account of what he confeſs d, when examin'd 
_ the Lords of the Council, about his being at 
Me. 


Mr. Kettlebey. Mr. Htanyan ſaid he had taken ö 
Minutes of his Examination: I had rather ſee the © 
Minutes than truſt to his Memory. In the Trial of 


the two Bailiffs in this Court, the Subſtance of what 


the Deceaſed ſaid was reduc'd into Writing, and 
therefore the Parole Evidence, that was offer'd to be 

given, was rejected; and whether the Rule is not 
the ſame in greater Caſes? Therefore we hope he 
ſhall produce thoſe Notes, now he is going to give 


a further Account of his Examination. 


Mr. Hungerford, I was Counſel in that Caſe: 
The Juſtice of Peace who had taken Mr. Latterels 7 
Examination, did not appear, and that Examina- 
tion could not be had: There was a Copy of it 
taken and produc'd, and proved in Court to be a 
true Copy, but your Lordihip would not ſuffer that 
Copy to be read, or the Subject-Matter of it to be 
given in Evidence, unleſs the original Examination 


itſelf vas produc'd. 


L. C Fuſtice. Mr. Attorney, Do you oppoſe pro- a 


ducing he Minutes? 


Ser). Jengelly. There may be a great many Things 
that are 10t material to the preſent Caſe : Wh 
ſhould thq have all theſe Minutes read? It is not 
for the ſae of the Priſoner, but for the ſake of 
ſome othei People, who may be liſtning here. 
In 9 >f Axtterel, there was a compleat Exa- 
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: mination taken by a Juſtice of Peace: In this Caſe, 
there is no Examination compleated and drawn up; 


it is nothing but an Oral Conteffion, and amounts to 
no more. | 

Att. Gen. Their deſiring to have theſe Minutes 
read; is not ſo much for the ſake of theit Client, as 
for the ſake of other People. | 485 

JI. C. Fuſtice. Without Mr. Attorney's Conſent, 
we are of Opinion they cannot be read: He inti- 


mates that it might be a Diſſervice to the King to 
have theſe Things diſclos'd; you cannot read the 


Minutes taken againſt the King, becauſe theſe Mat- 
ters are not ripe yet, nor to be diſcovered to the 
World. | | 
Mr. Hungerford. Something dropp'd as if we did 
inſiſt upon this Matter for the fake of others: They 
are miſtaken ; we contemn ſuch an Inſinuation: 
We are of Counſel for this Man fingly. 


Serj. Pengelly. Mr. Stanyan, pleaſe to recollect 
4 what was ſaid by Mr. Layer relating to the Decla- 
ration: Was any Queſtions ask'd telating to the 
Perſons who had ſeen it? ES 
Mr. Stanyan. He ſaid, the only Perſons that had 
ſeen it, were one Wilſon, William Feffereys a Non- 
juring Parſon, and one Lynch. 


| Serj. Pengelly. Where did he mention to have 
ſhew d it Lynch? | l | 
Mr. Stanyan. On his Way to my Lord North aud 


: Grey's, at the Green-Man at Epping. : 
Serj. Pengelly. Was there any __ more ſaid 
by Layer, relating to that Journey to 72 
Mx. Stanyan. fle ſaid, he went to my Lord Nori 
and Grey's, and dined at the Green-Man as he went; 
then he carried Mr. Lynch to my Lord North and 
j wo and recommended him to my Lord North 
and Grey as a proper Perſon to be employ'd; I think 
it was employ'd in an Inſurrection, or in any Thing 
Jelſe that his Lordſhip ſhould command him. 


Mr. Kertlebey. If he is not certain, I defire he 


may produce his Minutes, as he gives his Evidence 

viva voce, to refreſh his Memory, 

Att. Gen. We ſubmit to it. 

I. C. Fuſtice. It is always ſo. | 

. Mr. Stanyan. He recommended him as a proper 

Perſon to be employed in an Inſurrection; and 
that Lynch having told Layer before that he would 

Vo. VIII. Li fſeize 
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ſeize the Earl of Cadogan, that Layer did mention 


him to my Lord North and Grey as a proper Perſon 
for ſuch an Attempt. | 


Mr. Kettlebey. The firſt Time you ſaid in an In- 


ſurrection, as you remember'd or thought; how 
came you to be more certain on the ſecond Repeti- 
tion of your Evidence than at the firſt? 


Mr. Stanyan. I have recollected the Words; and 


Mr. Layer uſed thoſe Words. 


Mr. Hungerford, Did you give your Evidence, 
that you was certain he ſaid that he had recommen- 
ded Lynch as a proper Perſon to be concerned in an 
Infurrection in general, or only as a proper Perſon 
to ſeize my Lord Cadogan, or both? how did he 


expreſs himſelf? 


Mr. Stanyan. I will tell you how the Words 
were: Lynch having told him he would ſeize my 
Lord Cadogan, Layer recommends Lynch to my 
Lord North and Grey as a proper Perſon for ſuch an 
Attempt. | 

Mr. Hungerford, Then the Inſurrection was out of 
the Caſe; he was only recommended to my Lord 


| North and Grey as a proper Perſon to ſeize my Lord 


Cadogan. 


* ol. vi. Pe 289» | 


Lord North and Grey as a proper Perſon to be em- 


Mr. Kez?lebey. I think you have repeated it three 
Times, and different each Time ; now pleaſe to 
rectify your Memory, and let us have it ſo as it 
may be underſtood, _ 


Mr. Hungerford. Pray give an Account once for 


all how that Matter was. 
Mr. Stanyan. I can give you no other Account, 


Mr. Ketilebey, He hath varied every Time: I | 
appeal to Mr. Attorney, I appeal to your Lordſhip; | 


ſurely this ſerves to make our Objection ſo much 


the ſtronger, againſt allowing parole Evidence of 2 


Confeſſion that was put in Writing, 


Att. Gen, I can't imagine what they mean: Here | 
is a Gentleman that gives an Account that the Pri- 
ſoner confeſs'd that he recommended Lynch to my 
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ployed in the Inſurrection, and to ſeize my Lord 


Cadogan; where is the Variation in this? 


Sol. Gen. Did Mr. Layer declare any Thing fur- 


ther ? | 


| Mr. Szavyan. He ſaid my Lord North and Grey 
received him civilly ; he ſupped there, and lay — ö 
| that | 
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that Night, and they dined there the next Day; and, 
either at Dinner, or afterwards, ſeveral Healths 
were drank, which were begun by my Lord North 
and Erey; that after Dinner there came in a Man 
they called a Citizen, they drank the Pretender's 
Health, his Wife, and the young Prince's. 
Att. Cen. Mr. Delafaye, pray give an Account 
what Mr. Layer ſaid, when he was examin'd before 
as Lords of the Council, relating to his being at 
ome. | 


Mr. Delafaye. Mr. Layer declared to the Lords Vol: vi; 


of the Council, that he had been at Rome; that he 
had had two Conferences with the Pretender; that 
he acquainted him with the Diſaffection of the Na- 
tion, with Reſpect to the Loſſes that had been ſuſ- 
tained by the South-Sea. He ſaid in general, the 


Nation was well affected to him; and that he knew 


Perſons of Eſtate, not Quality, that were in his In- 
tereſt. Then he propoſed to have Credentials or 
Tokens of the Pretender's Regard to him; which 


was not granted him. Then he deſired the Preten- 


der's Spouſe ſhould ſtand Godmother to his Child. 
The Pretender ſaid, he would conſider of it; and 
Colonel Hay brought Mr. Layer Word that ſhe 
conſented ; and it was agreed, the Dutcheſs of Or- 
mond ſhould repreſent her. And Layer deſired to 
know who ſhould ſtand Godfather. Lo which it 
was anſwered, the King himſelf, meaning the Pre- 


tender. Layer then defired to know who ſhould 


repreſent him; and it was ſaid, Layer might find 
one, when he came to Exgland, proper for the Pur- 
poſe. That when he came to Eugland he went to 
Mr. Thompſon, to adviſe with him about it; who 
went to my Lord Orrery, to deſire him to ſtand as 
Proxy for the Pretender. My Lord Orrery declined 
it; then he went to my Lord North and Grey, who 
accepted it. The Child was chriſtened at Chelſea, 
at a Houſe, I take it, where there was a China- 
Shop. lt was in the Spring of the Year; and he 
ſaid; there was his Wife, my Lord North and Grey, 
who ſtood for the Pretender, and the Dutcheſs 
of Ormond, who ſtood for the Pretender's Wife. 


{ Mr. Stanyan gave the ſame Evidence of bis C on- 
feſſion before the Council.] | 


Ii 2 Serj. 


453 


Pp. 296 


The Trial of Chriſtopher Layer E/q; 


Serj. Pengelly, What did he ſay of his recom- 
mending Mr. Lynch at his Examination? 
Mr. Delafaye. He ſpoke of recommending 


Lynch twice; that Mr, Lynch having told him he 


would ſeize my Lord Cadogan, he did recommend 
him to my Lord North and Grey as.a proper Perſon 
for that Attempt. The ſecond Time he recom- 
mended him, he had propoſed carrying Lynch to 
my Lord North and Grey's, he having told him, 
that he was a very honeſt Man, fit to be concerned 
in an Inſurrection ; that Layer having told Lynch, 
his Lordſhip was to be at the Head of the Deſign, 
Lynch was impatient to wait upon him. | 

Ait. Gen. Pray Mr. Sanyan give an Account 
what Arms were found in Mr, Layer's Houſe. 

Mr. Sranyan. Juſt after Mr. Layer was ſeized, I 
came in; he was juſt got out of his Bed; I obſerved 
in the Room whete he lay, a Pair of Piſtols hung by 


his Bed-Side, and between them a Horſeman's - 


Sword, a Riding-Sword, 2 pretty large Sword: 
On the other Side of the Bed next the Chimney, 


a little Caſe of Piſtols, and another Sword hung in 


another Patt of the Room : In the Cloſet of the 
ſame Room I ſaw two Carbines or Guns, and two 
Muſquetoons or Blunderbuſſes. Seeing ſo man: 
Arms, I went to handle ſome of them. Upon which 


he ſaid, have a Care, they are loaded; do not meddle 


with them. Upon that I ask'd him, what he had 


to do with ſo many Arms? He anſwered, you muſt 


know, my Clerk and I are great Shooters when we 
are in the Country. In another Room, looking 
farther, we obſerved ſeveral Molds for the makin 
of Bullets. There was alſo a Cartridge-Box, an 
a Number of Cartridges ready made up, as near as 
can gueſs, about forty or fifty. There was a Gen- 


tleman of the Army, and he ſaid, they were ſuch 


Cartridges as were us'd in the Army. 

Ait. Gen, Was there any Thing ſaid relating to 
theſe Arms before the Lords of the Council? 

Mr. Stanyan. The Lords asked Mr. Layer 


what he did with forty or fifty Cartridges made up : 


He ſaid, They were made up by Bowers the Gun- 
Smith ; and that if there was any Diſturbance in the 
Nation, he ſhould have Occaſion for them, 
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[Colonel Huske ſworn.] 


a 


44d, 


Ait. Gen. Was you by when theſe Arms were vol. vi. p. 2g1: 
1 ſeized in Mr. Layer's Houſe? 


Col. Haske. Yes; there were two Caſes of Piſ- 
tols, two Fuzees, ſome other Arms, and a Blun- 
derbuſs, and two or three Swords, and above forty 
Cartridges made up as uſual, when our Soldiers 
charge their Pieces for Expedition in Caſe of Ac- 
tion; and there was a Mould for Musket-Bullets. 

Priſoner. Would thoſe Cartridges that were 
made up go into a Fuzee? 

Col. Hucke. Theſe very Cartridges are only fit 
for the Army. | | 

Mr. Kezzlebey. Would theſe Cartridges go in- 
to a Fuzee? - | | 

Col. Hake. I did not try them; I do not 
know. | | | 


Mr. Kettlebey. According to my Notions, there 


is a Difference in Bigneſs between a Fuzee and a 
Musket; and a Cartridge fit for a Musket will not 
go into a Fuzee. 

Col. Huske. A Cartridge that is fit for a Puzee 
will go into a Musket. 

Mr. Kettlebey. And fo it will into a Cannon: 
But I ask you, whether a Cartridge fitted to a Muſ- 
ket, and proper for the Uſe of a Soldier going to 
Battle, will fit a Fuzee ? | 

L. C. Fuſtice. Would theſe Cartridges have 
ſerved for the Fuzee? 2 | 

Col. Haske. I am ſatisfied they would ſerve for 
the Fuzee, and the ſmalleſt Arms there, except the 
Piſtols. | 

Mr. Keztlebey. You ſay there were two Swords. 
I believe, you never are without two Swords. 

Col. Haske. I believe I have a Dozen; but they 
belong to my Company. 

Mr. Kertlebey. Did you open any of the Car- 
tridges? 

C01. Huske. I did; and there was a Ball made 
up at the End of each Cartridge. 2 


[ Mr, Smeybert ſworn.] 
Sol. Cen. Have you ſeen the Priſoner at Rome? 


Ii 3 Smeybert. 
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Smeybert, Les; I ſaw him there about a Year 
and a Half ago. He was there a Week or a Fort- 
night. 
[ Mrs. Hay ſworn.] 
Serj. Cheſhire. Did you ever ſee the Priſoner ? 
and where ? | 


Mrs. Hay. I ſaw him at Rome laſt Summer was 
Twelvemonth. 


Att. Gen. We ſhall now prove the Priſoner's 


Eſcape out of the Meſſengers Hands. 
L Mr. Squire ſworn.] 
Art. Gen. Do you know any Thing of the Pri- 


ſoner's being taken? 


Vol. vis p. 292. 


Mr. Squire. He was taken the 18th of Septem- 
ber laſt, and was in my Cuſtody; and the next Day 


he eſcaped out of my Houſe at a Saſn- Window two 


Stories high. 


Att. Cen. What Account can you give of bis 


being taken again ? 
Mr. Squire. He had not been gone long before 
I found he had made his Eſcape; and underſtand- 
ing which Way he went, I immediately purſued 
him, and took him in a Lane going to Sz. George's 
Fields. He ſaid, he was ſorry to ſee me: I asked 
him how he could offer to go away trom me; and 
he ſaid, every body elſe would have done the ſame 
in his Condition; that nobody could blame him 
for it; and that he beliey'd my Lord Carteret would 
not blame him. | 
Priſoner. Did not I ask you to ſhew me your 
Warrant ? | 
Mr. Squire; No; you never ask'd me. 
Priſoner. Did I not tell you the Reaſon I 
eſcaped was, becauſe I did not know what Au- 
thority you had to detain me ? ; 
Mr. Squire. No; you did not. 


[James Peterſon ſworn.] 


Att. Gen. Do you know any Thing of the Pri- 
ſoner's Eſcape? | 
| Peterſon. 


A * 
nne 
r 


R 5 
FFF 


ern 2 N n r 1 
F ee eee 


=: 
f. 

Z 

1 
1 © 
IT 

jo 
* 
* 
115 
e 
ix; 
3 
25 


Da — =, DD rw a # 


a A 


ar 
1 


wth, .. 


83 
2 
Y 
* 
1 
15 
* 
Ss 
* K 
5 
5 
35 
1 7 
ix 
8 
5 
4 


CCCP Wr e 
8 1 1 2 Ft 
F 


A A NW. „ en nnn 
S328 28, WW CAR og. er 2 
IS 8 2 EG L ” 8; bd get ry WAS Og Ms 


for High Treaſon. 9 Geo. I. 1722: 


Peterſon. Mr. Layer was in Cuſtody at my 
Father's Houſe, in a Room two Pair of Stairs 
backwards ; but I was not at Home when he got 


away. | 
[John Sweet ſworn.] 


Att. Gen. Do you remember you ever ſaw the 
Priſoner ? 

Sweet, Yes; I ſaw him juſt going into &i. 
George's- Fields ; and was the firſt that took him. 

Att. Gen. What did he ſay to you when you 
took him? | | 

Sweet. He ſaid, for God's Sake let me go; it is 
an Arreſt. Then my Partner came up; and looking 
about me I ſaw another Perſon coming up, who was 
the Meſſenger. Whereupon he put. his Hand in his 
Pocket, and pull'd out, I believe, forty Guineas, and 
faid we ſhould take what we would if we would 
let him go; but we would not. 


[ Anthony Stephens ſwors. ] 


nk Gen. What did Layer ſay when he was firſt 
taken? | 

Stephens. We ask'd if it was for an Arreſt. Yes, 
ſays he, it is an Arreſt, And when he faw Mr. Squrre's 
Son coming after us, he would give us whatever we 
pleaſed to let him go; and more than that, he ſaid, he 
had no Warrant; and he did not know that they 
could keep him without a Warrant. 

Serj. Pengellyj. My Lord, we have gone through 
our Evidence, and ſhall reſt it here. 


Mr. Hungerford. I am of Counſel for the Priſo- The Priſoner's 


de” - . _ Counſel make 
ner; and after ſo long an Evidence, it will beſt be- nir Obſerva- 


come me to draw the Matter in Debate to a ſingle tjons on che 
Point. My Lord, the Priſoner is indicted on the Kin 


25th of Edw. III. call'd the Statute de Proditionibus. 
The Things declared to be Treaſon by that Act are, 
the Compaſſing or Imagining the Death of the King 
or Prince, and ſome other Attempts againſt the Roy- 
al Family; and then declares, likewiſe, that it is 
Treaſon to levy War againſt the King ; not to de- 
ſign or contrive to levy War, but actually to levy 
Jar only fhall be Treaſon. The Treaſon laid to 
the Priſoner's Charge, is the Compaſſing and Imagi- 
- Ii 4 ang 


g's Evidence, 
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ning the Death of the King. The Overt-Acts laid 
to his Charge are, That he did conſult and conſpire 
tolevy War; That he did publiſh a certain treaſonable 
Libel, purporting among other Things, a Promiſe 
of Reward to his Majeſty's Subjects to riſe in Arms, 
and levy War againſt the King; That he conſulted 
to ſet the Pretender on the Throne; That he liſted 
Soldiers for him; and laſtly, That he conſulted to 
ſeize and impriſon the King. 

There is no Evidence of any of theſe Overt-AQs 
in E/ex, unleſs that of gating a treaſonable Li- 
bel, which the King's Counſel would inſinuate to 
be the Pretender's Declaration. The Evidence of 
the other Overt-Acts are attempted to be prov'd in 
Midaleſe. But Gentlemen, the Indictment being 
laid in Eſſex, if an Act of High-Treaſon is not 
prov'd to have been committed by the Priſoner in 
that County, he muſt be acquitted. 

I might here inſiſt, that an actual levying of War, 
and not deſigning io levy War, being made Treaſon 
by the Statute, the publiſhing a Paper which purports 
but an Intention only to levy War, or raiſe a Rebel- 
lion, is not Treaſon. This Opinion is warranted 
by the expreſs Words of the Act itſelf, and by the 
Opinions * of the Chief Juſtices Coke and Hales; 
and if this be not the Meaning of the Act, one Pa- 
ragraph, namely, that which declares actual levying 
War High Treaton, is ſuperfluous; for to what 
Parpoſe is the actual levying of War made a diſtinct 
Species of Treaſon, when the Intention of doing it 
was Treaſon within the firſt Clauſe of the Act. 


Inis Opinion ſeems confirm'd alſo by two Acts of 


Parliament, one in + Queen Elizabeth's, and the 


other in King Charles I's Reign, where conſulting. 


or intending to levy War or Rebellion is made 
High Treaſon during the Lives of thoſe reſpective 
Princes; for which temporary Proviſion there could 
be no Reaſon, if the Law were ſo before. I only 
hint this Matter to your Lordſhip: I know what 
Determinations the Judges have given upon this Ob- 
jection of late Years. But I hope there will be no 
Occaſion for an entire Dependance on this Objec- 
| tion, 


—— 


ces Inf. Cap. I. p. 9, & 10. Hale's Pleas ef the Crows, 
Nl. Cap. I. 13 car. II. Cap. I. 
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tion; for that it will appear to the Court, that no Vol. vi. p. 293- 
| ſuch Overt-Act as is laid in the Indictment, namely, 
the publiſhing the Pretender's Declaration at the 
* Greea-Man, is at all provd. 


Mr. Lynch is the only Evidence of this Matter, 


Who ſays, That he and the Priſoner met at Aldgate, 
to go to my Lord North's; and that finding them- 
| ſelves too late to be there at Dinner, they call'd at 
the Greenu-Max, and got a Beef- Steak; and before 
| it was brought up, the Priſoner gave Mr. Lynch a 
Paper, which Mr. Lynch, and not the Priſoner, 


calls the Preteuder's Declaration; and Mr. Lynch 


read only one Paragraph in it, where he ſays, the 
Soldiers were attempted to be allur'd from his Ma- 
jeſty's Service. This is the whole Evidence given, 
touching any Offence committed in the County of 


Eſſex, Now the Time that the Priſoner and Mr. 


Lunch ſtaid at the Green-Man, ſeems to be very 
© ſhort: There is no Evidence that the Horſes were 
put up: The Beef- Steak was beſpoke before they 
went into a Room: Mr. Lynch came down twice, 


and was gaping at ſome Pertons in the Yard that he 


85 knew; and yet before the Beef- Steak was brought 


up, this Declaration is pretended to be publiſn'd. 
For my Part, I can't think there could be Time for fo 
ſolemn an Act as publiſhing a Declaration to over- 
turn three Kingdoms, But in the ſecond Place, if 
the Priſoner, which I don't admit, did give Mr. 
Lynch any Paper to read, a Paragraph whereof was 
to the Purpoſe Mr. Lynch relates, yet ſuch Paper 
cannot be imputed to the Priſoner as an Act of High 
Treaſon. There was but a few Lines of the Paper 
read, and the reſt were not read at all, neither by 
Mr. Lynch or the Priſoner ; and I never knew that 
Part of a Deed or Writing was ever allow'd to be 
8 in Evidence, without producing the whole. 

n the Caſe of my Lord Ruſſel, where the Declara- 
tion for Rebellion was aſſign'd as an Act of High- 
Treaſon, the whole Declaration was prov'd to be 
read, and not a Part only; and yet even that Evi- 
dence was upon the Revolution look'd upon ſo im- 
perfect, that for this and other Reaſons, the Lord 
Ruſſel's Attainder was revers'd. Can it be ſaid, that 
the Priſoner giving Mr. Lynch a Paper, of which he 
reads only a few Lines, is a publiſhing of a treaſo- 
nable Paper, or in Truth, a publiſhing any Paper at 
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all? Declarations for Rebellion are common! 


| 8 in publick Places, to captivate Multitudes: 


Vol. vi. P · 294. 


here was no appointed ſolemn Meeting at the Green- 
Man; no Concourſe of People; only a Writing 
handed from one Man to another white they were 
expecting a Beef-Steak. _ 
Betore thaySratute of T reaſons, People labour'd 
under great Uncertainties what was High Treaſon, 
and what was not; whereupon, to eaſe the People 
of that Perplexity, in 25 Edw. III. the Law of 
Treaſons paſs'd, for which the Nation paid a great 
Sum of Money; 'and that Parliament was call'd, 
The Bleſſed Parliament. Now if every Act a Man 
doth, though perhaps tending to Sedition, ſhall be 
interpreted an Overt-Act of High- Treaſon, the Sub- 
je& will labour under the ſame Inconveniencies he 
did before the Statute of Treaſons. This Practice 
may be ſo far improv'd, that if a Man delivers a 
ſeditious Ballad to another to be read, that ſhall be 
interpreted an Overt-Act of High Treaſon ; much 
more if People in their Cups ſhould drink ſuch 
Healths as were ſaid to de drunk at my Lord Norz#'s ; 
for Bibere eſt agere, whatever Scribere is: This is 
what occurs to me concerning the Charge of High 
Treaſon in the County of E/ex; and if there be no 
Charge made out againſt him there, the Evidence of 
what he did or ſaid elſewhere goes for nothing. 
Mr. Kertlebey. The Charge againſt the Priſoner 
is of the higheſt Nature, no leſs than Conſpiring and 
Compaſling the Death of the King; and as it is an 
Offence not capable of any Aggravation, or to be 
alleviated by any Thing that we can offer, we hope 
your Lordfhip and the Gentlemen of the Jury will 
expect the ſtrongeſt Evidence of it, ſuch as the Law 
requires, and is in ſome Meaſure proportionable to 


the Greatneſs of the Offence. My Lord Coke, in 


his Third Inſtitutes, Fol. 12. in his Comment on 
the Act of Treaſons, ſays, The Proof mult be direct 
and manifeſt, not founded upon conjectural Pre- 
ſumption, or Inference, or Strains of Wit. The 


late Act of 7 Vill. III. enacts, That there muſt be 


two lawful Witneſſes to the ſame Overt-Act, or one 
of them to one, and the other of them to another 
Overt-A& of the ſame Species of Treaſon ; and 
that no Evidence ſhall be given of any Overt-Act 


not laid in the Indictment. {| Here Mr, Kettlebey 
155 having 


W. 80 8 ea S2 error. ws a — 
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having repeated the Evidence Mr. Hungerford- had © 
ſumm'd up before, of publiſhing the Declaration at the 
Green-Man i Eſſex, goes on.] If the Priſoner had pul- 
led out of his Pocket the molt treaſonable Paper that 
ever was invented, 1s it any more than publiſhing a 
Libel? Is that an Overt-Act of Treaſon? Suppoſe 
it a Copy of the Pretender's Declaration, or an Ori- 
2 ſuch an one as was burnt by the Sheriffs of 

ondon two Days ago; if a Man had pull'd that out 
of his Pocket, and gave it to another to read, is 
this High Treaſon? I dare ſay, if any ſuch Perſon 
falls into Mr. Attorney's Hands, he that always does 
his Duty to the Crown, as he ought, will go no 
higher than an Information for publiſhing a Libel. 
But ſuppoſe what paſs'd at the Green-Man (which 
Jam very far from admitting) ſhould be adjudg'd an 
Overt-A& of High Treaſon, it is prov'd but by one 
Witneſs; and the Law requires two in High Trea- 
ſon; and that the Jury ſhould be return'd out of the 
County where the Facts are laid, becauſe it ſuppoſes 
them more connuſant of a Caſe which riſes in their 
Neighbourhood. But if the Proof of one Overt- 
Act in the County where tis laid by one Witneſs, 
ſhould be ſufficient to let them in to prove other 
Overt-A&s in diſtant Countries, or in foreign King- 
doms, theſe fundamental Rules of Law would be 
totally ſubverted. How is it poflible for a Man to 

rovide or defend himſelf againſt ſuch an Attack? 

is ſpringing a Mine upon him, ſudden and unex- | 
pected Ruin. Mr. Attorney won't ſhew any Pre- Vol. vi. p. 2955 
cedent where it ever was allow'd to be good, that 
one Witneſs might prove the Overt- Act in the Coun- 
ty where it was laid, and then they might give Evi- 
dence of Overt-Acts committed in any other Coun- 
ty. If your Lordſhip is of Opinion againſt us in 
this Particular, then we muſt beg Leave to go farther, 
and obſerve upon the reſt of the Witneſſes, not only 
to take off their Credit, but to contradict them in a 
great Meaſure. | | 

L. C. Juſtice. You muſt go on. You have 
mix'd your Diſcourſe ſo, that no Body knows what 


to make of it. 


Mr. Hungerford. Since it is your Pleaſure we 
ſhould go on, now I ſhall make ſome Obſervations 
on the reſt of the Evidence given againſt the Priſoner 
out of the County of Eſſex, though I depended = 

| | at a 
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all? Declarations for Rebellion are commonly 
ubliſh'd in publick Places, to captivate Multitudes : 


here was no appointed ſolemn Meeting at the Greez- 


Man; no Concourſe of People; only a Writing 
handed from one Man to another wiitte they were 
expecting a Beef-Steak. 

Betore the Statute of Treafons, People labour' d 
under great Uncertainties what was High Treaſon, 


and what was not; whereupon, to eaſe the People 


of that Perplexity, in 25 Edw. III. the Law of 
TI reaſons paſs'd, for which the Nation paid a great 
Sum of Money; and that Parliament was call'd, 
The Bleſſed Parliament. Now if every Ad a Man 
doth, though perhaps tending to Sedition, ſhall be 
interpreted an Overt-Act of High- Treaſon, the Sub- 
je& will labour under the ſame Inconveniencies he 


did before the Statute of T'rcaſons. T his Practice 


may be ſo far improv'd, that if a Man delivers a 
ſeditious Ballad to another to be read, that ſhall be 
interpreted an Overt-Act of High Treaſon; much 
more if People in their Cups ſhould drink ſuch 
Healths as were faid to de drunk at my Lord Norib's; 
for Bibere eſt agere, whatever Scribere is: This is 
what occurs to me concerning the Charge of High 
Treaſon in the County of E//ex; and if there be no 
Charge made out againſt him there, the Evidence of 
what he did or ſaid elſewhere goes for nothing. 
Mr. Kezzlebey. The Charge againſt the Priſoner 
is of the higheſt Nature, no leſs than Conſpiring and 
Compaſſing the Death of the King; and as it is an 
Offence not capable of any Aggravation, or to be 
alleviated by any Thing that we can offer, we hope 
your Lordſhip and the Gentlemen of the Jury will 
expect the ſtrongeſt Evidence of it, ſuch as the Law 
requires, and is in ſome Meaſure proportionable to 
the Greatneſs of the Offence. My Lord Cole, in 
his Third Iuſtitutes, Fol. 12. in his Comment on 
the Act of T reatons, ſays, The Proof mult be direct 
and manifeſt, not founded upon conjectural Pre- 
{umption, or Inference, or Strains of Wit. The 


late AR of 7 Hl. III. enacts, That there muſt be 


two lawful Witneſles to the ſame Overt-Act, or one 
of them to one, and the other of them to another 
Overt-Act of the ſame Species of T'rcaſon ; and 
that no Evidence ſhall be given of any Overt-A& 
not laid in the Indictment. | flere Mr, Kettlebey 

having 
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having repeated the Evidence Mr. Hungerford. had 


ſumm'd up beſore, of publiſſhing the Declaration at the 
Green-Man zz Ettex, goes on.] If the Priſoner had pul- 
led out of his Pocket the molt treaſonable Paper that 
ever was invented, is it any more than publiſhing a 
Libel? Is that an Overt-Act of Treaion? Suppoſe 
ic a Copy of the Pretender's Declaration, or an Ori- 
ginal, ſuch an one as was burnt by the Sheriffs of 
Londa two Days ago; if a Man had pulPd that out 
of his Pocket, and gave it to another to read, is 
this High Treaſon? I dare ſay, if any ſuch Perſon 
falls into Mr. Attoruey's Hands, he that always does 
his Duty to the Crown, as he ought, will go no 
higher than an Information for publiſhing a- Libel. 
But ſuppoſe what paſs'd at the Green-Man (which 
Jam very far from admitting) ſhould be adjudg'd an 
Overt-Act of High Treafon, it is prov'd but by one 
Witneſs; and the Law requires two in High Trea- 
ſon; and that the Jury ſhould be return'd out of the 
County where the Facts are laid, becauſe it ſuppoſes 
them more connuſant of a Caſe vrhich riſes in their 
Neighbourhood. But if the Proof of one Overt- 
Act in the County where 'tis laid by one Witneſs, 
ſhould be ſufficient to let them in to prove other 
Overt-Acts in diſtant Countries, or in foreign King- 
doms, theſe fundamental Rules of Law would be 
totally ſubverted. How is it poſſible for a Man to 
rovide or defend himſęelf againſt ſuch an Attack? 
is ſpringing a Mine upon him, ſudden and unex- 
peed Ruin. 
cedent where it ever was allow'd to be good, that 
one Witneſs might prove the Overt- Act in the Coun- 
ty where it was laid, and then they might give Evi- 
dence of Overt-Acts committed in any other Coun- 
ty. If your Lordſhip is of Opinion againſt us in 
this Particular, then we mult beg Leave to go farther, 
and obſerve upon the reſt of the Witneſſes, not only 
to take off their Credit, but to contradict them in a 
great Meaſure. 

L. C. Fuſtice, You muſt go on. You have 
mix'd your Diſcourſe ſo, that no Body knows what 
to make of it. 

Mr. Hungerford. Since it is your Pleaſure we 


ſhould go on, now I ſhall make ſome Obſervations 


on the reſt of the Evidence given againſt the Priſoner 


out of the County of Eſſex, though I depended = 
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the Inſufficiency of the Evidence, touching any Act 
of High Treaſon being committed in Eex, and I 
hoped that from that very Circumſtance the Priſoner 
would have been acquitted. 

The Evidence of the ſecond Witneſs, Planker, 
ought to weigh but very little. The Priſoner's 
meeting with this Man was very accidental in Lia- 
colus-Tnn- Fields, when they did not know each 
other; and yet they immediately enter'd into a Diſ- 
courſe of railing a Rebellion, and overturning two 
Kingdoms ; and that great Secret of knowing who 
was to be General, was communicated to this emi- 
nent Witneſs Plunlet at firſt Interview, though Mr. 
Lynch, after long Acquaintance, could not get it 
out of the Priſoner. Mention was allo made of 
two very great Men more, namely, the Earl of Straf- 
ford and General Webb, as well affected to the Un- 
dertak ing; but their Services to their Country are 
too well known to be blemiſ}'d by ſuch an incredi- 
ble Evidence. After ſome Diſrourſe, whether the 
Lutheran Religion was preferable to the Popiſh, and 
the Priſoner had communicated to Pl/axket an Inten- 
tion of invading the Kingdom by tome Perſons from 
Abroad, the Priſoner in a very great Fit of Bounty, 
preſents Mr. Plunlet with the Sum of halt a Crown. 
This Relation ſeems to be ſo improbable, and deli- 
ver'd (or rather ſtammer'd out) in ſo wretched and 
incobercnt a Manner, that ] believe no one that 
heard ir, believes a Word of it. The Truth is, the 
Scheme itſelf ſeems rather to be a chimerical Plan 
of tome crazy-pated Politicians, than a ſolid Project 
of any Man of Senſe. The ſeizing the General of 
the Army, the Tower, the Exchange, the Bank of 
England, and all this with a Force which does not 
appear to conliſt of more than three or four Men. 
And for Money, the Sinews of War, there ſeems 
to be no great Stock of that: Planket hath about 
half a Crown at one Time, and half a Guinea at 
another. Mr. Lynch, indeed, who ſeems to be a 
Man of greater Weight, upon his frequent repeating 
himſelf to be very uneaſy, got about ſeven or eight 
Guineas. Theſe Things I mention, Gentlemen of 


the Jury, to ſhew how impropable this Part of the 


Evidence is of itſelf, and we hope to make it appear 
more ſo, by the Evidence we ſhall produce to the 
Reputation of the Witneſſes. As to the Papers of 
l a 
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all Kinds produc'd as Evidence againſt the Priſoner, 
| we hope he cannot be affected by them, none of 

them being prov'd to be his Hand-Writing. As to 
the Arms found in his Houſe, they are no more than 
what Gentlemen uſually have for the Defence of 
their Family, or their Recreations. His being at 
Rome, it is admitted, is not Evidence againſt him on 
this Indictment; and as to his Eſcape, it is no Evi- 
dence of the Priſoner's Guilt. Every Man under 
Confinement would willingly efcape, and be at Li- 
berty : I do not enter into the Conſideration, whe- 
ther the Cuſtody of a Meſſenger be a legal Priſon, 
or no. Beſides, the Priſoner hath already ſuffer'd 
for that Offence, if it be one. He hath been pat in 
Irons; and his attempting to eſcape, is the only Rea- 
ſon that is aſſign'd for it. | 

It has been ſaid, in the Introduction to this Charge, 
That it was a Deſign, which if it had took Effect, 
would have engaged the whole Nation in Blood, 
and have deſtroy'd our religious and civil Rights. 
We who are of Counſel for the Priſoner, have as 
great an Abhorrence of a Thing of that Nature, as 


any Men can have. But yet we hope Mankind is vol, vi. p. 296- 


not to be led away with Shew and Colour, but to 
be guided by Reaſon and Matters of Fact. Is it 
poſſible that Men could have been raiſed into a Re- 


bellion 27 a Proclamation which was never publiſh'd, 
r 


but by Mr. Lynch's reading two or three Lines of 
it, and which, by his own Evidence, was imperfect ? 
for he ſays the Priſoner told him he intended to put 
in the Pretender's Name, which was not then done; 
and therefore what was produc'd, was, at the ut- 
moſt, an imperfe& Piece only. Is it to beſuppoſed, 
that the Priſoner at the Bar, a Man of a Gentleman- 
like Family, indeed, but of no great Figure or 
Eſtate in the World, and having no Dependance, or 
numerous Acquaintance, no Proviſion of Men, 
Arms, or Ammunition, ſhould, with the Aſſiſtance 


only of a Bundle of Papers, and Mr. Lynch and 


Mr. Plazket, overturn and enſlave this whole King- 
dom? God be thanked, the Proteſtant Britiſſ Go- 
vernment is not ſo eaſily to be brought to Deſtruc- 
tion ; they might much ſooner (and yet I think that 
very difficult too} have borrowed an 100,000/. of 
the Bank of Eug land, upon the blind Notes they pro- 
duc'd ſent by Sir William Elks, than have * 
abou 
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about a Revolution in this Kingdom with ſuch Mate- 
rials as they ſeem poſſeſſed of.— Aud he concludes with 


the Words of the late Lord Chief fuſtice Scrogg's, I viz. 


If once our Courts of Juſtice come to be aw'd 
4 or ſway'd by vulgar Noiſe; and if Judges and Ju- 
„ ries ſhould manage themſelves ſo as would beſt 


comply with the Humours of the I imes, tis falfly 


laid, That Men are try'd for their Lives or For- 
© tunes; they live by Chance, and enjoy what they 
“ have as the Wind blows, and with the lame Certain- 
© ty. Let us purſuc the Plot in God's Name, 


and not baulk any Thing where there is Danger or 


Suſpicion upon reaſonable Grounds ; but not ſo 
over-do it, as, to ſhew our Zeal, we will pretend 
to find what there is not, nor ſtretch one T hing be- 


 yond what it will bear to reach another, 


Mr. Kettlebey. I cannot but take Notice of one 
Thing in Planbet's Evidence, which renders it impoſ- 
ſible to be true: He gives an Account of a Letter he 
received about ten Weeks ago, and is very poſitive as 
tothe Words of the Letter ; and yet it appears he can 
neither write nor read. He ſays, indeed, it was read 
over twice to him; and we have heard him repeat it 
three Times; and I appeal to the Jury, if any one 
of them can repeat it again with that Exactneſs the 
Witneſs pretends to do. 

Is it not equally ſtrange that Feffereys, a Man of 
Letters, ſhould immediately fall into Diſcourſe with 
him, an ignorant Serjeant, about the Plot, and raiſ- 
ing a Rebellion; and the fame he ſays of James 
Plauket, the firſt Day he came to him. Beſides, there 
is a manifeſt Contradiction in his Evidence; for at 
firſt he ſays the Nonjuring Parſon told him his Name 
was Jefferey's the firit Pune he ſaw him; and af- 
terwards he ſaid the firſt lime he knew his Name 
to be 10, was upon the Receipt of a Letter to which 
he ſubſcribed his Name. 

We ſhall give an Account of Plunket, Lynch, 
and Mrs. Maſon, who are the principal Witneſ- 


ſes, that they are of ſo ſcandalous and vile a Cha- 


racter, that no Regard at all is to be had to their Teſs 
timony. | | 
Mr. 


— 


Lord Chief Juſtice Scrogg's Speech the Firſt Day of Michaelmds 
Term, 1679. printed that Year. 
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_ Mr. Hungerford, We ſhall call our Witneſſes. | 
th | ; 
1 [ Mr. Mackreth ſworn.] 

235 | . 

u. Mr. Hungerford. Pray give the Court an Account val. x; 

u- | Vol. vi. p. 297. 

elt if Mr. Layer or Mr. Lynch were at your Houſe laſt W 

ly Summer. a 


Mackreth. I never ſaw Mr. Layer before in my 
Life, as I know of. 


cy 
wo] | 4 [ Mrs, Mackreth ſworn.] 
10 Mr. Hungerford. Pray do you remember any Tra- 
1d vellers at your Houſe on the 25th of Auguſt laſt ? 
e- Mrs. Mackreth. I never ſaw the Gentleman in my 

Life, as I know of. 
1. [ John-Paul Freeman ſworn.] | 
1 | | | 
= Mr. Hungerford, Do you remember any Thing | 
m of this Gentleman's being at your Maſter's Houle 


* the 25th of Auguſt laſt ? 
Paul Freeman. To my Knowledge, I never ſaw 
him before in my Life. 


le 
ie { Lord North and Grey ſworn.] 
of Mr. Hungerford. If your Lordſhip pleaſe to give 
h my Lord and the Jury what Account you have of 
. one Lynch. 6 | 
Lord North and Grey. My Lord he came twice ; 
8 to my Houſe in E.ſex: The Gentleman was whol- | 
it ly a Stranger to me; and J have never ſeen him ſince. | 
a {| HT cannot ſay I know any Thing of him perſonally. | 
5 The only Thing ! can ſay, is, what he ſaid of him- 
e elf. It is a little hard for a Man of Honour to be- 
h tray Converſation; what paſs'd over a Bottle of Wine 

in Diſcourſe ; but ſince your Lordſhip requires it, I 
E muſt ſubmit. He was repreſented to me as a 
8 Stranger newly come to Eugland, and had a Mind 
A to ſee my Houſe and Gardens: He was brought 
2 there accordingly by Mr. Layer; and I received him 

civilly. In Proceſs of Time he told me the Hiſto- 

ry of his Life: That he was not a Spaniſh, but an 
- Iriſhman, and, I think, educated in the Camp under 
3 an Uncle of his. He told me, that when he was a 
s young Man he had taken a great many Liberties. 


Serj. 
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Serj: Pengelly. We apprehend this Evidence is 


not proper to be given. If they have any particular 
Queſtions to ask my Lord, as to the Character of 


Mr. Lynch in general, let them propoſe them ; but 


thus to give an Account (by Way of Repetition of 
a Diſcourſe between Lord North and Grey and Mr: 
Lynch) where he was born and bred, and a Hiſtory 
of particular Facts, is what they ought not to do, 

Lord North and Grey. I am glad to be interrup- 
ted by that, worthy Gentleman, I only deſire to 
know to what Points you would be pleaſed to ask 
me. | | T 
L. C. Juſtice. Mr. Hungerford, you are not to 
examine to particular Facts to charge the Reputation 
of any Witneſs, but only in general to ask what his 
Character and Reputation is. 1 

Mr. Hungerford. My Lord North and Grey is an 
entire Stranger to him: He was only going to tell 
you what Account Lynch gave of himſelf. * 

Mr. Kezzlebey, If that noble Lord was going to 


| give any Character of him which he heard from other 


erſons, it might alter the Cale ; but ſurely when 
the Character he gives him is grounded on what he 
ſaid himſelf, that is much ſtronger than the Hear- ſay 
of others; and therefore we hope he ſhall give it in 
Evidence. | 

I. C. Juſtice. You know, if there be any Ob- 
jection to him to his general Character, he can an- 
{wer them; but if Objections are grounded on par- 
ticular Charges of his being a baſe, an infamous, and 
an il! Man, not having any Notice of this, it is im- 


poſſible to defend himlelf. ——-If you will ask my 


Lord North and Grey what general Character he gave 
of himſelf, you may. | | 
Mr. Hlungerford. If my Brief be true the whole 
Ten Commandments be broken by him. | | 
L. C. Juſtice. And io you charge him with the 
Breach of the Jen Commandments; and he mutt 
let it go for Fact, becauſe he cannot have an Op- 
portunity of defending himſelf. 
Mr. Kettlebey. What Character in general did 
he give of himſelf to your Lordſhip 2 
Lord North and Grey. I don't know how to an- 
ſwer it, as to his giving a general Character of him- 
ſelf. I ſaw him twice : The firſt Time, he was 
brought down by the Gentleman at the Bar; the nf 
| con 
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cond T'ime he came he was ill received; and I or- 
dered it ſhould be told him, that in caſe he deſigned 
to ſtay there, I had no Room to lodge him. As to 
3 particular Things, I don't care to ſpeak of them. 1 
. ſhould be ſorry to ſay it, when it was ſaid in my 
| Company, and under my Roof. 

Mr. Hungerford, We will not preſs it farther. 
| Lord North and Grey. I muſt beg your Lordſhip's 

; Leave, if the Gentlemen have no farther to ſay to 
me, and your Lordſhip have no farther Commands, 
If that I may returnto my Priſon. 


[ George Talbot ſworn.] 

1 | 

. N Mir. e. What Character hath Mr. 
LVA c! 

1 Talbot. He hath a very bad Character. 

| Att. Gen. How long have you known him ? 


Talbot. I have not ſeen him theſe fix Years : I 
met with him at the Canaries, when I was coming 


) 

; n thence fix Years ago. I know nothing of him 

1 INCE, ; 3 | 

> _ * Kettlebey. Have you had a Character of 
im ? | | 

| Talbot. The worſt I could ever hear of any Per- 


ſon. I know nothing of my ſelf, but what I have 
heard from others. | 


: [Mr. Winchman ſworn. 

| | 

. Mr. Hungerford. Pray give the Court an Account vol. vi. p. >og 
y {| what you know of this Sephen Lynch * 

> l iuchman. I knew him fourteen Years ago in 


| the Canaries, where he kept an Iriſß Gentleman 
0 Company, one Wilſon. He was then well beloved 
by every Body. The Gentleman took him into his 

Company; and afterwards he grew extravagant ; and 


E | 

1 the Gentleman turned him out of his Company. 

— Mr. Hungerford. Is he accounted an honeſt Man, 
or a Knave? 2 | 

d  Wiuchman, I will not truſt him for any Thing. 

- l.! James Darcy worn. 

: Mr. Kettlebey. What is the Character of Mr. 

5 | 1 72 Lynch? Is he a Man to be credited? 

d oL, VIII. K k Darcy. 
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Darcy. I don't take it that he is. 

Att. Gen. Where did you know him? 

Darcy. I firſt knew him laſt inter in London. 
Mr. Hungerford. Is Mr. Fitz-Gerald there? My 
Lord, here is a Complaint that the Witneſſes can't 
be ler = | | 
C. Fuſtice. They mult be let in. 

a Gen. It is the Bulineſs of your Solicitor to 
ſee that Way is made for the Witneſſes. 

Mr. Hungerford. It is not the Buſineſs of your 
Witneſſes to ſtop the Paſſage. 7 

Sol. Gen. They don't ſtop the Paſſage. 

Mr. Hungerford, No! What is your buſy Colo- 
nel there | pointing to Colonel Huske} a doing? 


[Mr. Blake ſwors.] 


Mr. Hungerford, Do you know Stephen Lynch: : 
Is he a Perſon to be believed? 

Blake. ] believe he is not: I heard a very ill Cha- 
racter of him about ſix Years ago. I have heard he 
married two Wives; but I know nothing baby 


Hearſay. 
[Collins /ſwors | 


Mr. Hangerford. Give the Court an Account 
what you know of Stephen Lynch? 

Collins. I know him by Eye-Sigh only. . He nath 
a very infamous Character, 


{ Mr. French ſworn, ] 


Mr. Hlangerſord. What Character hath Stephen 
Lynch? Is he to be credited? 

* French, ] don't think he is. I have known him 
fix or eight Months. 


L My. Kelley and Mr. Blake ſworn, } 


Mr. Ke!tlebey, Mr. Kelley, what is the Charac- 
ter of Stephen Lynch? 2 

Kelley. J have known him ſince April jaſt: ne- 
ver heard any give him a Character that was not ve- 
ry vile. 
" Mr. Kettlebey, Mr. Blake, how long have you 
known Mr. Lynch? 

Blake. I never had any Acquaintance with him: 
Pur I have heard he hath a vile Character. 

Mr. Kettlebey. What did he fay of Mr. Layer* 


lake, 
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Blake. He ſaid he would hang him. | 

Mr. Keztlebey. Did he ſay any Thing about the 
Vileneſs of the Plot ? | 

Blake. I heard him ſay my Circumſtances are ve- 


ry poor. I was forc'd to do this: But if 1 had got Vol. v. 


off from this Affair: I would fight any Dozen Peo- 
ple in London to come off from it. 

Mr. Hungerford. In the Converſation you had 
with Lynch, was there Talk of any Money he was 
to have, Mr. Darcy? | 

Darcy. I went to ſee Mr. Lynch on Account of 
ſome Money I lent him; and asked him for it, and 
how he got Money, and ſeveral fine Cloaths, which 
he had. He told me a Lady uſed to come twice or 
thrice a Week to viſit him; and this Lady was the 
Miſtreſs or Daughter of one of the Chief Miniſters 


of England. He ſaid this Woman —— 


L. C. Juſtice. You muſt not put him in this 
Way. | | 
[Terry ſworn.] 


Priſoner. Hath Lynch the Character of an honeſt 


Man ? | 
Terry. He hath the Character of being a looſe 
young Fellow: That's all I know of him. 


{ Mr. Hamilton ſworn. ] 0 


Priſoner. What Character has Stephen Lynch? 
Mr. Hamilton. A vile infamous Character; one 
that wil! do or ſwear any Thing. 


1 Mr. Thomas Brown ſworn. 


Mr. Kettlebey. What Character hath Plunket * 
Brown. I have known him theſe ten Vears: He 
has but an indifferent Character. I don't think him 
to be believed. . 


[ Mr. Keating ſworn] 


Mr. Kettlebey. What Character has Planket ? 

Keating, I did not know him before the Begin- 
ning of Fly laſt : He has a very bad Character; a 
drunken idle Fellow, always kept Company with 


K k 2 ">--oe 


@ther Women. 
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[Sir Daniel O-Carrol ſworn. 


Mr. Hungerford What is Plunler's general Cha- 


racer? | 
Sir D. O-Carrol. A very bad one. I would not 


take his Evidence to hang a Dog. 
Mr. Hungerford. And here he attempts to hang a 


Proteſtant, 


[Mr, Thomas Spelman ſworn. 


Mr. Kettlebey. What is Plunter's general Cha- 
racter? . | 
Spelman, I never knew any ill done by him: He 
had a Diſpute with Sir Daniel O-Carrol about a 


Horſe. 
{Edward Barnwell worn. 


vel vi. p. 20 Mr. Hungerford. Do you know Plunke:'s Cha- 
ho racter? Is 50 to be believed? 8 
Barnwell. I muſt tell you that I found him in fo 
many Miſtakes about his 6wn Wife, that, by G==d, 
I would not take his Word for a Half-penny. 

Mr. Kezzlebey. What did Mr. Planket ſay to you? 
Barnwell. He told me Mr. Layer gave him Half 
a Crown, in Kindneſs for the Service he had for- 
merly done him, in turning the Officers out of his 

Houtfe. 5 | | N 
Mr. Hunger ford. This contradicts what Plunket 
ſays paſs'd between him and Mr. Layer in Liacolns- 
Ib Hall, with reſpect to the giving him Half a 

Crown: It ſeems to be for former Service. 


Lu. Matthew Philips ſworn.] 


Priſoner. What Character hath Planket? 
Philips. The Character every Body gives him, is, 
That he is not to be believed. 


Alexander Philips fern.] 

Mir. Kertltbey, How long have you known 
Plunket ?. Rata og to yy 
Alex. Philips. About eleven Weeks. 


L. C. Juſtice, 


Ot 


7 


e. 
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L. C. Juſtice. J never heard the like: Moſt of 
your Witneſſes have known him but a little Time 
Seven, Eight, Eleven Weeks, Sc. It would almoſt 
make a Man ſuſpe& that ſome People had been ſet 
on Purpoſe to give an ill Character of theſe People 
upon this Occaſion. | 


[Patrick Mahone ſworn.] 


Mr. Kertlebey. What Character has Mr. Pluuket ? 

Mahone. I have known Mr.Plunket ſeveral Years. 
He was an idle broken Man, a great Lyar, and not 
to be beliey'd; I have found him to lye backwards 
and forwards. | 


| { Mrs. Child ſworn. ] 
Mr. So Have you had any Diſcourſe lately 


with Plazket the Serjeant? | 
Mrs. Child. I was with Mr. Planket when he was 


in the Meſſenger's Hands; and he ask d me why my 


Husband did not come to ſee him? I ſaid, he is 
contin'd on your Account. He ſaid he was going 
to get a Settlement for Life. 

45 r. Kettlebey. What was he to get a Settlement 
de? | 


gor 


Mrs. Child. For what he ſaid of Mr. Layer; a vol vi. p. 303. 


Story he had told me of my Husband. 

L. C. Juſtice. You have call'd a great many Wit- 
neſſeſs, to the Diſreputation of Lynch and Plunket, 
to ſay they have generally ill Characters, and are vile 


infamous Fellows, not to be believed; and there is 


the Subſtance of all your Evidence, if you ſtay here 
till Morning. 


[Alice Dun ſworn.) 
Mr. Kertlebey. What Character hath Plunker ? 
A. Dan. Be lived with another Man's Wife : 
He hath a bad Character, and is not to be believed. 
[John Richmond ſworn. ] 


Mr. Keztlebey, When did you ſee Plunket* and 


what Diſcourſe had you with him? 


K K 3 Richmona 
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Richmond. I faw him three Weeks ago. He ask'd 
me it 1 was Servant to Mr. Layer? | ſaid 1 was. 
And in Diſcourſe I ask'd him if ever he had received 
any Money of Mr. Layer for the Uſe of the Pre- 
tender? He kneel'd down upon his Knees, and 
ſtruck himſelf on his Breaſt, and ſaid he had never 
received any Money of Mr. Layer for the Uſe of 
the Pretender. I believe it was about fix Weeks 
aga. T 
_ C. Juſtice. I wou'd be glad to know that he 
never received any Money for the Uſe of the Pre- 
tender. What do you mean by that? 

Mr. Hungerford. Your Lordſhip remembers Plun- 
det ſwore, that Layer gave him half a Crown at 
one Time, and other Money at ſeveral other Times, 
and now he folemnly ſwears, upon his bended 
Knees, that he never receiv'd any Money for the 
Ute of the Pretender, that is, upon his Account. 

Mr. Kettlebey. We will leave it here as to Plun- 


ket, and call Witneſſes to Mrs. Maſon's Character. 


[ Mrs. Clayton ſwory. ] 


Mr. Kettlebey. Do you know Mrs. Maſon, or 
Mrs. Buda, or Mrs. Herbert? or what do you call 
her? 

Mrs. Clayton. I know her by all thoſe Names: 
Buda is the Name ſhe always us'd to go by. She 
hath gone by the Name of Maſon, and Bevan, and 
Herbert: Her Character is very bad. 

Mr. Ketzlebey. Have you had any talk with her 
about Sir John Meers and his Man Thomas? 

Mrs. Clayton. I have heard her ſay, that —— 

Sol. Cen. They are asking what the Witneſs 
hath heard Mrs. Maſon fay. to a particular Fact, 
which ſurely is not a proper Queſtion. 5 

Mrs. Clayton. Going one Day to Mrs. Maſon's, 
I ſaw Mr. Layer there. He had ſent a Porter for 
Mrs. Maſon When ſhe came, ſays be, the Parlia- 


ment- Man I was ſpeaking of is not provided of the 


3001. I have a good Mind to lend it him. | 
Mr. Hungerford, Pray how does Mrs, Maſon get 
her Living ? 22 | 
Mrs. Clayton. By deluding young Women, and 
carrying them about for Money. 


Mr. Hungerford, 


— — — — 2 
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Mr. Hungerford. That is to ſay, a Bawd; is it 


not? | 
Mr. Kettlebey. Did you hear of any Rewards 


me was to have by coming here? 
Mrs. Clayton. She ſaid the was to be paid, or 


elſe ſhe would not do it. 
[ Mrs. Pierce ſworn. ] 


Mr. Hungerford. What do you know of this 


Mrs. Maſon 
Mrs. Pierce. I lodg'd in the Houſe where ſhe 


did. She had a bad Reputation. 
Serj. Pexgelly. You have ſeen Mr. Layer there? 


M rs. Pierce. Yes. 
[Mr. Dyer ſwors.] 


Mr. Kettlebey. Do you know Mrs. Maſon? Vel. vi. p. 303. 
Dyer. She liv'd with me thirteen or fourteen 
Years ago : She robbed my Shop; and I ſent her - 

| to ÞBridewell. x 
| L. C. Juſtice. I deſire you to forbear this irrc- 


gular Practice. 
[ Mrs, Bosket ſworn.) 


Priſoner. Did you hear Mr: Lynch ſay. what 
Reward he was to have for ſwearing againſt me? 

L. C. Juſtice. That mult not be. 

Priſouer. Did you hear him ſay, he was to have 
50o!. for ſwearing againſt me? 

L. C. Juſtice. We have a Compaſſion for you, 
and therefore bear this from you, which we would 
not do from any body elſe. 

Sol. Gen. My Lord, this is not to be endured, 
The Priſoner turns about to the Jury, and tells 
them that Lynch ſuid he was to have 509 /. a Year. 

L. C. Juſtice. If you did but conlider of how 
little Conſequence it would be to you, you would 
not do it. When you thought fit to make him 
your Confidant, carry him to the Greez-Man with 
you, and to my Lord North and Grey's, and there 
he was entertain'd courteouſly by him; and do you 
come now to brand him with being an ill Man? 


And for this Woman, if you would do your felt 
„ Service, 


Seal. 
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Service, prove the Packets are not under your Seal, 
and that you did not deliver them to her with your 
own Hand: Prove ſomething of that, and theſe 
Proofs will be of more Service to you than ten 
thouſand of theſe Witneſſes. 

Priſoner. If I was admitted to prove, I can 
make it appear it is all a Sham and a Forgery. 
Mr. Hungerford. It was never proved to be his 


L. C. Juſtice. You are miſtaken. The Woman 
ſwore it was his Seal; and the Officers {wore they 


were under the Seals when they ſeiz'd them: And 
it is proved now to be his Seal; for the Scal is 


- Viſible. 


Priſoner. My Lord, it is not my Seal. I deſire 
Major Barnwell may be ask'd as to this Woman's 


Character. - 


Maj. Barawell, She is a vile Woman. She had 
like to have cheated me of 1500 J. She is not to be 
credited. | 

| Mr. Lebatt ſworn. 


Priſoner. Pray give the Court an Account, 


whether Mrs Maſon ought to be credited? 


Lebatt. No; ſhe would take away any body's 
Lite for a Farthin 


Mr. a We will cloſe our Evidence 


as to the Character of theſe Witneſſes againſt the 


Fol. vi. p- 304. 


riſoner at the Bar. We hope we have proved 


:;cM to be ſo infamous, as no Jury on Earth will 


believe them. | 

Priſoner, I] beg Pardon. Here is a mighty Talk 
of Arms: I am ſo fortunate: as to have a Perſon 
here that will give an Account of them. 


Ar. Bowers ſwora, | 


Priſoaer. Pray give the Court an Account of a 
Blunderbuſs, a Fuzee, a Carbine, and Piſtols. Did 
not you owe me 6 l. on a Note under your Hand? 
Bowers. About five or fix Months ago Mr. 
Layer had a Law-Suit for me. I ſold him a Pair 
of Piſtols, and a little after another Pair: Mr. Layer 
had them for a Debt. He had in his Houſe two 
Guns, I gave him one of thoſe Guns. There is 
| 18 | : 


7 — — 2 
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another Gun and a Musket which Mr. Layer had of 
me.'— He had a Note of mine for 6 J. which I ow'd 
him. I importuned him to take a Carbine for a Man 
to ride with, and a Blunderbuſs for his Houſe, in order 
to ſet off this Debt; and I brought him them when 
he was going into the Country. 1 brought him three 
Dozen and half of Cartridges: You bid me bring a 
Dozen and half, or two Dozen; and I brought three 
Dozen and halt to ſhorten my Debt. 


D Mr. Raynham depos'd, that he was to have another 
of the Guns, on Condition of his carrying on 4 
Suit of Law.) 


[ Mr, Samuel Steward ſworn.] 


Priſoner. Pray give an Account whether, or no, 
I was not entruſted with Things of great Value of 
Money, to. put out on Mortgages, and what Oc- 
caſion I might have for a few Arms? 
 &Hzeward. Yes; to the Value thirty or forty 
thouſand Pounds within theſe two Years. 

Mr. Kettlebey. Look upon the Paper they call 
the Scheme. Is that his Hand-Writing ? 

Steward. I have ſeen him write a thouſand 
Times; and I do not believe it to be his Hand, 
or like it. You write a ſhort Character; this is a 
long one. 


[Mr. Bennet, Clerk to Mr. Layer, ſworn.] 


Mr. Kettlebey. Have you been acquainted with 
the Hand-Writing of Mr. Layer ? 
Benet. I have ſeen him write a thouſand Times. 
Mr. Kettlebey. Do you believe this Paper to be 
bis Hand-Writing? [The Scheme.] 5 

Beunet. I do not think it his Hand-Writing. I 
never ſaw him write ſuch a Hand as this. | 

Art. Gen. Shew him that Paper. [1Which was 
ſeiz'd in the Bundle.) Do you know whoſe Hand- 
Writing that is? 

Bennet. I believe it is my own Hand-Writing. 
tk Gen. By whole Direction did you write 

it | | 
Bennet. By Mr. Layer's Direction. 


Clerk 
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Clerk of the Court. It is Part of a Jury between 


Layer and one Watſon. 


Vol. vi. geg. 


Att. Gen. This was taken in the Bundle of Pa- 
pers where the Liſts were. | | 

Mr. Kertlebey. We apprehend we have prov'd 
this Scheme not to belong to Mr. Layer by twoWiit- 
neſſes, who have known him many Years, and ſeen 


him write a great many Times. 
Mr. Hungerford. The Main of the Charge againſt 


this Gentleman is, that he deſign'd to raiſe an Inſur- 


rection. How that is prov'd, I have ſpoke to al- 


ready; but this muſt be allow'd, that whatever De- 
ſolation and ill Conſequences might have enſued, 
there has been no Blood ſhed, no Armies raiſed, or 
Invaſions attempted; and I think upon ſuch an Evi- 
dence as comes not up to the Charge in the Indict- 
ment, the Blood of this Gentleman ought not to be 
reach'd. | 
Priſoner. My Lord, as to Lynch, it appears our 
going down into Eſſex was purely accidental: We 


did not ſtay three Quarters of an Hour at the Green- 


Man, and he went down twice in the Time; and 
yet all this mighty Buſineſs of publiſhing a Declara- 


tion, and talking of an Inſurrection, which is the 


Treaſon laid as an Overt-A& in Eex, was done 


there before Dinner; and when he was ask'd, if there 
was an! Diſcourſe about ſuch a Deſign afterwards 


at the Lord North and Grey's, he ſays, There was 
nothing ſaid of it; which is very ſtrange, if there was 
ſuch a Deſign on foot. As to Plunbet, it appears, 


I gave him the half Crown for former Services, and 
lent him thirteen Shillings to releaſe Major Barn- 
well out of the Marſhalſes. and another Guinea in 


pure Charity; and now he pretends it was given him 


to liſt Men for the Pretender; but from the Impro- 
bability of the Thing, I believe no Perſon can believe 
him. As to the Scheme it is only prov'd by a Simi- 


litude of Hands; which is not Proof in criminal 
Caſes, eſpecially when the Letters with which the 


be ſeiz d, the Bank and the Exchange to be ſeir'd, 


Witneſs compar'd the Scheme were not produc'd. 
And in this Scheme not one Man is mention'd by 
Name, only Soldiers to be had here ; the Tower to 


and the World to be turn'd upſide down: But by 
whom? Nor is there any Time mention'd, or any 
Date to it; if it was written by me, which I abſo- 

| | lutely 
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Jutely deny, it does not appear but it was written 
ſeveral Veus ago; nor is there any Evidence that! 
acknowledg'd this Scheme to be mine before the 
Council. How comes it that none of thoſe Lords 


directly offer'd that Paper to me? and ask'd me, I 


this your Hand-Writing ? There was my Lord 
Chancellor, my Lord Harcourt, and ſeveral other 
Lords preſent, that very likely would have ask'd 
that Queſtion ; but either they did not think it mate- 
rial, or they had not the Paper there, or they knew 
1 would deny it. Pe 


And, Gentlemen of the Jury, my Lord will tell Vol. vi. 


you, that all this Evidence is nothing, unleſs you 
believe an Overt · Act to be done in Eſſex, If what 
Lynch hath ſworn doth not affect me, all the reſt 
ſtands for nothing. Here has been a vaſt deal of 
Talk about the Pretender, going to Rome, and liſt- 
ing Soldiers for the Pretender's Service; but this is 
nothing to the Purpoſe. I would not have the Jury 
think that a Man is to be hunted out of his Lite by 
fine Speeches, and far-fetch'd Inuendo's. You will 
conſider the Character of Lynch, that he is a Man 
not to be believ'd : I'll leave it to you, and hope 
God Almighty will dire& you; I ask no more-than 
Juſtice. It a Man's Life is to be taken away by 
ſuch ſcandalous Evidence, there is an End of all 
your Liberties; your Wives may be taken from you, 
your Children made Slaves, and all that is valuable 
to you; your Lives and Eſtates will be but very 
precarious, 
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Sol. Gen. | Having ſumm'd up the Evidence al. The King's 
ready given at large, goes on.] My Lord, the firſt Coe! Reply: 


Objection made in Point of Law is, That the Trea- 
ſon the Priſoner is indicted for is Compafling the 
Death of the King; and one of the Overt- Acts laid 
is only a Confultation to levy War; which they in- 
fiſt is not an Overt-Act of that Species of Treaſon, 
or indeed, any Treaſon at all, becauſe the Words of 
as, 25 Edu. III. import a War actually le- 
vied. | 

One can't help being a little ſurpriz'd to hear this 
Objection mention'd after that Point has been eſta- 
bliſh'd by ſo many Reſolutions; and in the very laſt 
Caſe of High Treaſon in this Court, namely, that 


of Ker, Vorrel, and Gordon. It was ſolemnly de- vol. vi. p. 313- 


termin'd by all the Judges, that a Conſultation to 
| | | levy 
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levy War, in order to deſtroy or depoſe the King, 

is an Overt-AQ of High Treaſon in compaſſing his 

Death. This was the receiv'd Doctrine before the 

Revolution; and it has been adher'd to ever ſince; 

and though the Act of the Reverſal of my Lord 

Ruſel's Attainder has been mention'd, yet if that 

were look'd into, I dare ſay no Declaration will be 
found in it contrary to this Declaration. 

Vol. vi. p. 3j. They object further, That no Overt-A& at all has 

been done in Eſſex; and then all the Proof of Facts 

done in Middleſex muſt go for nothing; That the on- 

Iy Tranſaction at the Green-Mau in Eſſex was the 

publiſhing the Declaration, which is not well prov'd ; 

and if it were, is no Overt-Act of Treaſon; That 

the Paper itſelf is not produc'd, and parol Evidence 


of the Contents of a Writing is not to be admit- 


ted. | 
But, my Lord, I have already obſerv'd, that the 
Priſoner took back the Paper, and kept it; fo that 
the Writing itſelf being in the Cuſtody of the Party, 
ve are entitled within the ordinary Rule to give pa- 
rol Evidence of the Contents. Beſides, this Decla- 


ration was a Part of the treaſonable Conſultation 


then had; and it would be the fineſt Invention to 
cure certain Impunity to Plotters that ever was 
thought off, if inſtead of diſcourſing the Conſulta- 
tion ſhould be carried on by Papers handed from one 


to anotker, and no Body could be convicted, be- 


caute the Papers are not to be found. Mr. Kertle- 
bey was pleated to fay, That this could be no Overt- 
Act of Treaton, becauſe it was but publiſhing a 
Libel; but publithing a Paper may amount to one 
Crime or another, according to the Subject-Matter 
of that Paper. And can it be a Queſtion, whether 
the publiſhing a Declaration, or a Book, containing 
Arguments, or offering Rewards, directly to ſtir up 
the King's Subjects to riſe in Rebellion againſt him, 
be High Treaton? The treaſonable Intent in this 
. Caſe cannot be doubted; and *tis certain that the 
Publication is an Act; what is there then wantingto 
make it Treaſon? And the Suppoſition of the Pri- 
ſoner's Counſel, that there are no other Acts prov'd 
in Efex, certainly fails them: For Lynch depoſes, 
That while they ſtaid at the Green-Maz they con- 
ſuited about an Inſurrection; and the Priſoner ac- 
tually propos'd to him the ſeiꝭ ing the King's Perſon, 


which 


* 
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which are two other Overt-Acts laid in the Indict- 
ment. 6 

Another Objection raiſed by Mr. Kettlebey is, 
That we have but one Witneſs, Lynch alone, to the 
Facts in Efex; and the Indictment mult fail, unleſs 
there are two Witneſſes to ſome Overt- Act in the 
County where it is laid. But the Law is now clear- 
ly ſettled, That if ſeveral Overt-Acts are laid, and 
ſome of them are prov'd by one Witneſs to be done 
in the County where the Party is indicted, and others 
of them are prov'd by another Witneſs to have been 
committed in a difterent County, that Evidence is 
ſufficient to maintain the Indictment. And the Rea- 
ſon of this is very evident; for otherwiſe treaſonable 
Conſultation might be carried on in ſuch a Manner, 
that no Body could be convicted of them; It would 
be but to lay the Scene upon the Confines of ſeyeral 
Counties, and take care not to conſult with any two 


Perſons in the ſame County, then there could not 


be two Witneſles, and all would be ſafe. 

Having done with their ObjeQtions in Point of 
Law, I ſhall ys ſome Anſwer to their Obſerva- 
tions on the Fact, which may be reduc'd to this; 
That it is highly improbable that what the Witneſſes 
have ſworn ſhould be true. But before I give parti- 
cular Anſwers to what they have offer'd, I beg Leave 
to ſay in general, That though in a doubtful Caſe, 
where there is any balancing in the Proof, the Im- 
probability of the Thing is a Conſideration of great 

eight, yet where there is a plain and-poſitive Evi- 
dence on one Side, not weaken'd by any Counter- 


Evidence on the other, the Objection of Improba- 


bility can be of little Force. 
the Priſoner ſhould be engaged in ſo dangerous an 
Undertaking with ſuch Perſons as have ſworn them- 
ſelves to be his Accomplices. To which I anſwer, 
It is always ſtrange that Men ſhould venture to trüſt 
one another with ſuch dangerous Secrets; but cer- 
tain it is they often do; and as to the Witneſſes, they 
are prov'd by his own Evidence to be Perſons with 
whom he thought fit to hold a Correſpondenes. 
Mr. Keztlebey inſiſted much upon the Improbability 
of Plunket's Evidence in thoſe Parts of it which 
concern James Plunket and Feffereys the Nonjuring 
Parſon; that it is not credible that thoſe two Ns 
whom 


But todeſcend to Particulars: They ſay 'tis ſtrange vol. vi. p. 315» 
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whom Pluntet admits to be abſolute Strangers to 


him, ſhould at firſt _ open themſelves with ſo 
reat Freedom to a Fellow of his Degree on a 
ubject of Treaſon : But to this I anſwer, it appears 


clearly they were in the Confidence of Layer, and 


by his Means both of them might be induced to 


truſt him. 


As to the Scheme, which the Counſe! for the 
Priſoner repreſents as Fooliſh and Ridiculous ——— 
The Scheme of a Madman which could never have 
taken place. Tis true, the Scheme is ſuch a one, 
as, I hope in God, could never take place any where 


but in the Heads of thoſe that fram'd it: But 


this is no Objection to the Credibility of ir, pro- 
vided it be proved; for, Gentlemen, the Conſideration 


1s not how it now appears to you or me, who 


look upon it in a different Light, and on contrary 
Principles from theirs ; but the proper Conſideration 
is, What the Conſpirators themſelves, with regard 
to the Views and Principles they went. on, might 
think of it, and examine it in that Light: Com- 
pare th&ſeveral Articles together, and you will find 
them conſiſtent, all the Parts anſwering to one ano- 
ther: Every Quarter of the Town 1s provided for ; 


Diſpoſitions made of certain Numbers of Men ; and 
Care taken to preſerve the Communication by 


Watch-Words; which makes it plain that it was 
fully confider'd by thoſe who drew it, and framed 
not at Random, but upon Computation of a Force 
of which they thought themſelves aſſured : And what 
though it ſhould be admitted to be extravagant, and 
not likely to ſucceed? If that ſhould be given way 
to, as a certain Objection againit a Plot's finding 


Credit after it is detected, I'm afraid it would be 


a ſure Method to make ſuch Plots ſucceed, or at 


leaſt to ſecure the Authors from Puniſhment. Do- 


but intermix ſome abſur'd extravagant Parts in the 
Plan of the Couſpiracy, and then, according to this 
Reaſoning, it is below Notice, and muſt be ſuffer'd 
to go on; or if a Stop be put to its Progreſs, yet 
it is incredible, and ao body muſt be believed to be 


guilty of it. But, Geatlemen, whatever Difficulties 


may be rais'd againſt particular Parts of the Writ- 
ten Scheme; yet upon the Grounds and Suppoſi- 
tions, which the Priſoner and his Accomplices pro- 
ceeded on, their general Peſign might appear very 


feaſible 
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feaſable to themſelves; for it is plain they had a 
Dependance, however ill founded, upon Diſcon- 
tents rais'd in the Minds of the People, and on 
corrupting great Numbers of the Army; and after 
they had made a Beginning here, it is proved they 
expected Aſſiſtance from abroad. 
As to the Teſtimony of the Priſoner's Witneſſes, 
it is to be obſerved that they have ſcarce called 
any Witneſs to contradict the Facts contain'd in our 
Evidence, but only to the Character and Credit of 
the Witneſſes produced for the King. Gentlemen, 
it is not to be expected that Conſpiracies of this 
kind would be proved by Perſons of the beſt Cha- 
racters: They can only be proved by thoſe who 
have been privy to them; and ſuch Perſons ſeldom 
are of Characters abſolutely unblemiſh'd; and,there- 
fore to ſay that ſuch Witneſſes are not to be believ'd, 
is in effect to ſay that no Evidence of a Plot is to 
be believed. The firſt Witneſs they calPd on this 
Head was my Lord North and Grey: I am heartily 
ſorry to ſee his Lordſhip here, in his preſent Con- 
dition, upon this Occaſion; becauſe it obliges me 
to obſerve, that here are Circumſtances proved that 
affect him. But what is his Lorſhip's Evidence? 
He ſays, the Priſoner brought Lyzch to his Houſe, 
introduced him ; and that he was never acquainted 
with Lynch before, but upon Layer's Recommenda- 
tion, received him civilly ; that he gave a vile Ac- 
count of himſelf when he was firſt introduced; and 
that when he came a ſecond Time, his Lordſhip 
would not give him a Lodging, But I can't help re- 
marking, that his Lordſhip gives no Account of any 
Buſineſs which either the Priſoner or Lynch had with 
him, or of any particular Occafion upon which 
Layer introduced him; which was a Matter within 
his Lordſhip's own Knowledge. It is a little odd 
too, that Lynch being an abſolute Stranger to this 
noble Lord, and introduced by a Friend to a Perſon 
of his great Quality, ſhould have ſo little regard to 
his Friend, or the Opinion of that noble Lord, as 
at the firſt Interview to give a moſt vile infamous 
Character of himſelf. | 
As to the other Witneſſes te Lynch's Credit, vel. vi. 5. 316i 
they were moſt of them going to enter into parti- 
cular Facts, which the Court, according to the con- 
ſtant Courſe of Evidenee, over-ruled them; for if 
| particular 
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4 particular Facts were to be given in Evidence to 
0 impeach the Character of a Witneſs, it were im- 
| poſſible for a Witneſs, having no Notice what will 
be ſwore againſt him, to come prepared to anſwer 
ſuch a Charge: Some of theſe Witneſles ſay, they 
| have known him but a little while ; others know no 
Ill of him: And for ſome of the reſt, I ſubmit it to 
| the View and Conſideration of the Jury, from their 
Habit and the Appearance they made, whether they 
ought not to have brought Witneſſes to ſupport 
their Credit. | 
The ſame Thing befel them in the Evidence they 
- call'd to Plunket's Credit, as in the Caſe of Lynch: 
Barnwell gives Planket an ill Character, but con- 
firms ſeyeral of the Facts which the other ſwore; 
and Mrs. Child likewiſe ſupports Planket, as to the 
| Circumſtance of his carrying her Husband to the 
Priſoner's Houſe. | | 
As to Mrs. Maſon, they have taken a great deal 
of Pains to prove her an ill Woman; but what- 
ever ſhe be, ſhe is one with whom Mr. Layer thought 
fit to converſe, and therefore it is not improbable 
that ſhe might be entruſted by him; and it- is from 
' ſuch only we can have any Diſcovery. The Priſo- 
ner has indeed brought two or three Women, who 
talk very faſt, and ſeem very angry with her; one 
of them tells the Jury in a Scolding Way, She don't 
care what ſhe ſays or does: Another, That ſhe would 
tale away any Man's Life for the Value of a Farthing, 
and ſuch kind of vehement Expreſſions. It is ſuffi- 
Cient to ſay, that People who talk thus looſely and 
paſſionately upon their Oaths, deſerve little Credit; 
but had To brought a much ſtronger Evidence 
againſt the Characters of the King's Witneſſes, 
What would it have availed them? When their, Cre- 
dit in this Cauſe is undeniably ſupported, as to ſe- 
veral material Facts by the Priſoner's Witneſſes 
themſelves, but molt (ſtrongly by the Papers, againſt 
which, I apprehend, nothing has been ſaid to take off 
their Force. If thoſe Papers are not genuine, how 
' ſhould the Notes ſigned by the Pretender's Hand, 
which the Priſoner received from Sir William Ellis, 
come to be amongſt them? How ſhould this Scheme, 
proved to be Mr. Layer's own Hand- Writing, have 
been there? As to the Evidence of Bennet, once the 
- Priſoner's Clerk, and now his Solicitor, who ſ 9 
| | e 


he believes the Scheme not to be the Priſoner's 
Hand, though he is willing to carry his Belief as 
tar as he can. He is forced to acknowledge ano- 
ther Matter, which verifies the Papers contain'd 


in theſe Packets to be his Maſter's Papers; for he 


ſwears one of them was written by himſelf for 
the Priſoner, and by his Direction; which confirms 
Mrs. Maſon's Teſtimony, that theſe Papers came 
from Mr. Layer. 

You have alſo the Priſoner's own Confeſſion, 
proved by two Gentlemen of unqueſtionable Credit; 
and ſurely he muſt be allow'd a good Witneſs 
againſt himſelf; and though we might ſafely leave 
the Credit of our Witneſſes on theſe Obſervations, 
yet to take off any ill Impreſſions, and vindicate 
their Characters, we ſhall produce Perſons of un- 
doubted Reputation, who will ſatisfy you that their 
general Character is ſuch, that they very well deſerve 
to be believed by you: And thus we have fully 
made good what was open'd to you, That in gene- 
ral there has been a horrid Conſpiracy to overthrow 
our happy Conſtitution, and deprive us of all the 
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Bleſſings we enjoy and promiſe ourſelves under this vol. vi. p. 3). 


Eſtabliſhment in his Majeſty and his Proteſtant Family. 
The Part the Priſoner has acted in this, appears to be 
very conſiderable: It has been ſaid indeed, that he 
is a Man of no Rank or Fortune fit to ſuſtain ſuch 
an Undertaking; but ſince it is plain he did under- 
take it, this ſerves only to demonſtrate he was let 
on work, and ſupported by Perſons of greater Abi- 
lities: And, Gentlemen, this is the moſt affecting 
Confideration of all.—— But I would. not, even in 
this Cauſe of your King aud Country, ſay any Thing 


to excite your Paſſions; I chooſe rather to ſubmir 


the Strength and Conſequence of the Evidence to 
your Judgments; and 1 beg of your Lordſhip, for 
the ſake of the King, for the fake of myſelf, and 
for the ſake of the Priſoner, if I have omitted or 
miſrepeated any Thing, or laid a greater Weight 
upon any Part of the Evidence than it will properly 
bear, your Lord{hip will be pleaſed to ſet it right, 
that the whole Caſe may come before the Jury in 
its true Light. a 
Mr. Keztlebey. 1 ſhall not take up your Lordſtap's 
Time, ſince you have been ſo well and ſo long en- 
tertained by Mr, Sollicitor, at leaſt two Hours by 
Vor. VIII. IE my 
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my Watch. T'was impoſſible to think him tedious, 
though ſo late at Night, eſpecially ſince his Conclu- 
ſion is exactly agreeable to the Concluſion of a late 
celebrated Solicitor-General upon a like Occaſion, 
Att. Gen. We ſhall call fome Witneſſes to ſap- 
- the Credit of Mr. Lynch, and Matthew Plun— 

er, | | 


[ Vernon ſworn. 


Serj. Cheſhire. What do you know of Mr. Lynch 
Vernon. | keep the Swan and Rummer-Tavern 
in Fiach-Laze. He hath frequented my Houſe theſe 
four Months every Day, till he was in Cuſtody. He 
hath been a good Cuſtomer, and paid me honeſtly. 
Serj. Cheſhire, Have you ſeen Mr. Lyach and 
the Priſoner in Company at your Houle ? 
Vernon. I have ſeen them twice in Company at 
my Houſe. N | 
Mr. Kettlebev. Did he ſpend his Money freely. 
Vernon. Yes; Some Part of it I have had ſince 
he was in Cuſtody. | 
Mr. Kezztlebey. How much was he in your Debt 
before he was in Cuſtody ? 
Vernon. Ten or eleven Shillings. | 
Mr. Kettlebey. How long had he been in Cuſto- 
dy before he paid you ? 
| Vernon. Not long. 
4 | Mr. Hungerford, He had the Firſt-Fruits of his 
| being in Cuſtody. He had ſome Money, and ſo he 
paid you your Reckoning. 
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| SE, Captain Malthus ſwor. | 


Serj. Cheſhire. How long have you known Mr. 
Lynch? | 

Malthas. About nine Years. 1 knew him firſt 
when he was a Merchant at the Canaries, I have 
traded with him ſeveral Times, and have ſeen him 
| ar Home. | 
| | Att. Gen. Do you think he would ſwear falſly ? 

Malthus. No; I don't think he would. 

| Mr. Kettlebey. Do you know any Thing of his 
| Behaviour *? | | | 
| Malthar. I never knew an 11! Character of him 
4 in my Life. | 
| 


Captain 
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Captain Arnold ſworu. ] 


Lynch ? | 
Arnold. I have known him theſe fourteen Years. 
I don't think he would forſwear himſelf ; but I ne- 
yer had any Dealings with him. 
Serj. Chefhire. Would you have truſted him with 
five hundred Pounds? | 
Mr. Keztlebey. Would you truſt him with five 
Shillings? | 
Arnold. Five Shillings is a ſmall Sum. 


C olonel Manning ſworn.] 


Serj Cheſhire. Do you take Matthew Plunket 
to be an honeſt Man? | 

Col. Manning. I have known him above ten Years. 
He behaved himſelf like an honeſt Man. 

Serj. Cheſhire. Do you think he would forſwear 
himſelf? | PA 

Col. Manning. No ; I believe not. 


{ Major Hame! ſwors.]. 


Serj. Cheſhire, What Character hath Matthew 
Plunket ? | 

Maj. Hamel. I have known him theſe ſeventeen 
Years. He was a Drummer in the Regiment, and 
always had a good Character. He went from Ire- 
land tO Spain. 
* Hungerſord. You ſpeak of his Military Con- 
duct. | 

Mr. Hamel. I know of no other. 


[C aptain Crosby ſwors. | 


Serj Cheſhire. What Character hath Serjeant 


Plunket ? | 
Capt. Crosby. He had a good Character while I 


knew him, which was about three Years. 
Serj. Cheſbire. We won't give your Lordſhip 
any farther ['rouble. ' | 
Mr. Kettlebey. And we apprehend we have no 
Occaſion to trouble your Lordſhip by Way of Re- 


ply. | | | 
| L12 E. 


Serj. Cheſhire, What CharaQer has Stephen Vol vi- p. 318. 
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Lord Chief Juſ- L. C. Juſtice. ¶ Huelemen of the Jury, Before I ob- 
. | A D ſerve on the Evidence I muſt tell 
3 you, that the Law is undoubtedly ſo: If a Man is 
| charged with Treaſon, in compaſſing and imaginin 
the Death of the King, there muſt be an Overt-A 
of that I reaſon proved in the County where he is 
indicted ; and it there be ſuch Overt-A& in that 
County, he may be charged with any Overt- Act of 
the ſame Species of Treaſon in any other County 
whatſoever. | After which the Lord Chief Juſtice pro- 
ceeds to ſum up the Evidence which has already been 


judge by che pre- the Overt- Act of publiſhing the Declaration, that is 

cecing Evidence ſupported beyond Contradiction ; for it appears in the 

wherher this 7 5 wet i 7 ? 

Fact be not wif}. Priſoner's Examination before the Lords of the Coun- 

tated- cil, when he is asked, ¶ Hether ever he ſaw the De- 
claration? he ſays, he never ſaw any but one, and that 


was draws by himſelf. 


Priſoner. My Lord, what Mr. Stauyan ſays, I 
believe, he did not ſay that I conteſſcd that it was 
drawn by me. SS 

L. C. Juſtice. You muſt not interrupt me while 
I am direCting the Jury. You have behaved yourſelf 
intemperately hitherto ; but you muſt not interrupt 
me ; I can't bear it. The Subſtance of what Mr. 
Stanuyan (aid, is, That when it was demanded of 
you, Whether you had ſecu the Declaratica * You 

laid, Yu had ſeen none, but a rough Drought that was 
draws by yourſelf. | 

Priſoner. I beg your Lordſhip's Pardon; Mr. 
Stanyan is here in Court ? 

L. C. Juſtice. Let him be asked the Queſtion 

again. 
Ouzre if any M. Stanyan. I believe I did fay, 27 Mr. Layer 
Thing like this did confeſs it was the Heads » ad Declaration which he 
1 Had draun himſelf. | 3 

L. C. Juſtice. Now, Sir, after this, Jexpect not 

to be interrupted by you any more. This being the 

or like this Matter, he doth at the ſame ['ime confeſs, That that 
Las the Declaration which he had ſhevun to Mr. Lynch 

at the Green-Man, oz the Way as they were going to 

Lord North and Grey's ; ſo that Part of this Evi- 

dence is ſupported by his own Confeſſion. 


Then 
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[Then his Lordſhip proceeds to ſum up the Remainder | 
of the Evidence: And the Fury withdrawing about ge is found 
Half an Hour, returned into Court, aud brought the guilty. | 
Priſaner in GUILTY. „ Kann 


Ait. Gen. We pray a Rule may be made to bring 
up the Priſoner to receive Sentence. 

Mr. ] Eyre, He muſt have four Days to move 
in Arreſt of Judgment. Let there be a Rule to bring 
him up on Thulday next. 


Die Martis 27 Die Novembris, 1722. 


Chriſtopher Layer Eſq; was brought to the Bar of the g. 
Courr Ke n in order — receive Sentence. — apy 
Att. Gen, My Lord, the Priſoner ſtands convic- ceive Sentences 
ted of High Treaſon; I pray your Lordſhip's Judg- 
ment againſt him for the King. a 
Clerk of the Court. Chriſtopher Layer, Hold up 
thy Hand, c. What can'ſt thou now fay for thy- 
ſelf, why the Court ſhould not give Judgment againſt 
thee according to Law. 
Mr. Hungerford. I hope your Lordſhip will or- 
der his Irons to be taken off, at leaſt during his At- 
tendance here. 
L. C. Faſtice. I don't know. There is none of 
the Caſes that go further than during the Time of his 
Trial. I would recommend it to Mr. Attorney, not 
to make a Precedent of it, that his Irons may be ta- 
ken . 
Serj. Pengelh. My Lord, we don't oppoſe it. 


['T hen #he Irons was taken off. | 


Mr. Hungerford. I am Counſel for the Priſoner. The Priſoner's 
I have, and I hope I ſhall continue to do him what Counſel move is 
Service | can. The Priſoner's Lite is at Stake; and — of Judg- 
I hope I ſhall not be thought troubleſome, if I deſire 
a Record to be read, which hath not been read in 
Court, It is the Fenire; and that being Part of the 
Record, we think we are proper to have it read. 
Att. Gen. I apprehend what they deſire is direct- 
ly contrary to Law. There are no Authori:ics that the 
Priſoner ſhould either have Copies of the Procets, or 
that the Proceſs ſhould be read him, only to enable him 
to find Fault. By the Act of Parliament Copies of the 
Indictment, and Copies of the Names of the Jury, 
are directed to be delivered the Priſoner ; but as to 
; 1 any 
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any Proceſs, the Act gives no Direction: And there- 
fore, as what they deſire is neither founded on 
Law or Precedent, we hope it hall not be granted. 

Mr. Hungerford, Before the Act of 7 Mill. the 
Priſoner hath deſired his Indictment to be read, and 
th: Court never denied it; and it ſeems as reaſona-— 
ble to have any other Part of the Record read as the 
Indictment. No Part of the Record of Conviction 
is more ſacred than the other. | 
I. C. Faſtice. What you ask, you muſt own, is 
without Precedent : You cannot produce one In- 
{tance that ever the Prifover deſired the Yearre ſhould 
be produced, and read to him. We mutt not eſta- 
bliſh a new Gourſe ; we can't ſee what the Conſe- 
quences may be. [ All the reſt of the Fudges concur- 
red that the Venite ought not to be read.] 

Priſuner. If it doth appear there is an Error in 
the Proceedings on the Foot of the Yexrre, I hum- 
bly hope I ſhall heve the Benefit of it The Yearre, 
as I take ir, 1s returnable the 19th of this Month of 
November, and I was not try'd till the 211t; there- 
fore whether, or no, after the Return of the Writ, 
this is a good Conveening of the Jury to try me on 


a Writ, when there was no ſuch Writ in being? I 


humbly hope! ſhall have Leave to look into the Fe- 
uire; aud if it comes out ſo, I hope it is crroneous, 
and that Judgment ſhall be arreſted. 

Mr. Hungerford. My Lord, there are ſtated Re- 
turn Days is the Law; and if a Man appears in a 
Court of Juſtice one Day, and he is not by the Courſe 
of Proceeding indulged with a farther Day of ap- 
pearing, there is a Diſcontinuance of the Proceſs, 
and the Man is out of Court. I take the Qi Die 
poſt to be an Indulgence, which a Court of Juſtice 
gives to a Suitor to appear at a farther Day, when he 
ought to have appear'd at a former Day ; and this 
is the Practice iu real Actions in the Court of Com- 
mon Pleas : But in Caſes of Juries, who are not 
Suitors in Court, I take the Law and Practice to be, 
that they are obliged to attend upon che Proceſs of 
the Court. They muſt do Duty on the Return of 


the Henire, which in this Caſe is on Monday the 19th 


of November ; and they did not appear till Hedneſ- 
day the 21ſt; ſo that if they were to appear on Mon- 
day the 19th of Nohember, and did not appear, then 
there muſt appear ſome Act of the Court by . | 

| | icy 
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they were indulged to a farther Day; and J put it 
upon Mr. Harcourt to ſnew whether there is any 
Indulgence ofthe Court entered upon Record, for the 
continuing of the Jury till the Hedneſday following; 
and if there is not, there is then a Diſcontinuance of 
their being in thi; Court, and conſequently the Pro- 
ceedings irregular, and the Trial a Miſtrial. 

L. C. Jaſtice. Becauſe you have appealed to 
Mr. Harcourt, I ſhall ask him the Queſtion, 

Mr. Harcourt. If a Vemre be returnable the firſt 
general Return of the Term, the Appearance-Day 
of the Jury is the Qzarto Die poſt, which is the firſt 
Day ot the Term. If the Court is not pleaſed to try 
the Priſoner, then they may adjourn the Jury 0- 
ver to any Day before the next Return; but no 
Entry is ever made on Record of ſuch Adjourn- 
ment, and the Proceedings are always entered on 
Record to be at the Return of the Writ. Inall 
other Returns in the Term the ſame Courſe is ob- 
ſerved. The Jury is never obliged to appear before 
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the Quarto Die poſt, nor can the Priſoner be try'd 


ſooner. This Matter was ſettled on great Delibe- 
ration by my Lord Chief Juſtice Holt, and I am con- 
fident has been ever fince ſo practiſed. 

Mr. Kettlebey. Notwithſtanding what Mr. Har- 
court hath ſaid, I muſt beg Leave to inſiſt, that 
there hath been a Miſtrial, and Judgment ought 
to be arreſted ; for in the Trial of Rockwood, it 
was agreed by the Court, and all the King's Council, 
that the Trial muſt be on the Day of the Return of 
the /Vexire, or elſe it would be Error. My Lord 
Chief Juſtice Holt declared, the Iſſue could not be 
tried after the Day of the Return. 

Mr. J. Eyre. That was on a Commiſſion of 
Oyer and Terminer, which was quite different; there 
is no Quarto Die poſt, no Day of Appearance, but 
the Day of the Return of the Writ. 

Mr. Harcourt. If this was to be a Diſcontinu- 
ance, what will become of all the Records where 
the Proceedings are at general Returns, and which 
are tried on the Diſtringas, which always bear I eſt 
the Quarto Die poſt after the Return of the Yerire ? 
Every one of theſe Records, which are many every 
Term, would be diſcontinued. 

L. C. Juſtice. You can't but be ſenſible there is 
nothing in this Objection. wad 

ri- 
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Priſoner, My Lord, I humbly offer to your 


Lordſhip, that the Overt-A& of Treaſon in Eſfex 
found by the Jury, is no Overt-Act at all; tho? there 


was a conſulting and _—_ order to levy War, 


yet it doth not appear that War to be levied was 
ſuch a War, as in Law is adjudged to be Treaſon. 
Mr. Hungerford, My Lord, he hath juſtly ob- 
ſerved, — 
Serj. Pengelly. My Lord, I would not interrupt 
Mr. Layer, becauſe it may be ſuppoſed, he is not 


ſo well acquainted with the Procceding ; but, I hope, 


I may take the Liberty to interrupt his Counſel, who 
know by very great Experience the Method of Pro- 
ceeding , that they are not now to inſiſt on the Na- 


ture of the Evidence, whether it be ſufficient to 


maintain the Indictment; that is not the Buſineſs 

of this Day. If they have any Thing to offer in 

Arreſt of Judgment, that they are at Liberty to do. 
Att. Gen. Ihe Counſel! for the Priſoner know 


very well, that the Evidence given at the I rial is 


not now before your Lordſt'p. Let them apply 


themſelves to move in Arreit of Judgment, if they 


can find any Thing on the Face of the Record of 
wil. ich they can take Advantage. 8 

Mr. Hunger ford. My Lord, I ſhall conform my 
ſelf to the Rules the King's Counſel preſcribe,” to 
obſerve upon nothiizg but the Record. The Indict- 
ment is in this Manner: The Species of Treaſon 
laid to the Charge of the Priſoner, is the Compaſſin 
and Imayining the Death of the King. The rk 


Overt-Act of that Treaſon is, that he did meet, 


conſult, conſpire, and agree, to raiſe a Rebellion 


ard War in the Kingdom, which is no Overt-A& 
of Compaſſing and Imagining the Death of the 


King. 

L. C. Fuſtice. Mr. Hungerford, we would hear 
you any Thing that is proper; but conſider, if you 
are not offering a Matter in Arreſt of Judgment, 


that hath been determined againſt you an hundred 


Times. Hath not it been conſtantly allowed as an 


Overt- Act of Treaſon in compaſſing and imagining 


the Death of the King, if the Parties did meet, and 


conſult, and agree to levy War; and do you think 


We will give a Judgment contrary to our learned 


Predeceſſors in Caſes of the greateſt Moment? 
All 
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All the other three Judges gave their Opinions, That RIP 329. 
the Conſulting and Agreeing to levy War was an ry War un bent 
Overt-/1& of Treaſon in Compaſſing and Imag ining Act ot compai- 


the King's Death. } ng the King's 


Mr. Hungerford. There is another Thing ariſes 
upon another Overt-Act in the Indictment, that is 
publicavit quoddam Scriptum, c. I apprehend the 
Subſtance of the guoddam Scriptum ought to be 
mentioned in the Indictment, by the Rule given by 
all the Judges of Ezgland in Dr. Sachederell's Caſe. 
In all Accuſations, whether by Information or In- 
dictment, the Words ſuppoſed to be Criminal ought 
to be inſerted ; and fince that is not done in this 
Caſe, the Overt-Act is not well laid, and the Judg- 
ment ought to be arreſted. | 

L. C. Juſtice. If but one Overt-A&t is well laid 
and proved, it is ſufficient. I am ſorry you wall 
force me to remember what I would willingly for- 
get: I remember, Mr. Hungerford, you were plea- 
ſed to compare the Declaration to a Ballad, and ſaid, 
he might as well publiſh a Ballad. Is this an Ex- 
preſſion fit to be uſed when a Priſoner is on Trial 
for his Lite, and an Iuſurrection is proved to be in- 
tended ayainit the King? is this to be treated in fo 
ludicrous a Manner? | 

Mr. Hungerford, I am ſure I did not ſay he might 
as well publiſh a Ballad, and make it Ireafon. I 
have more Duty and Regard to his Majeſty, and the 
Quiet of his Kingdom, than to expreſs myſelf ſo. 
What I then obſerv'd was, That there were but few 
Minutes to tranſact the Buſineſs at the Green-Man: 
That what was done, could not amount to the pub- 
liſhing of a Declaration, when there was nothing done 
but a Man's reading to himſelf. I knew the whole 
Accuſation turn'd upon that Tranſaction at the 
Green-Man; and in Service to my Client, I thought 
it my Buſineſs to make it appear as inconſiderable as 
I could; and in this, if I have offended your Lord- 
ſhip, I beg your Pardon. | 

Mr. Kettlebey. I muſt beg Leave to obſerve, 
That if any one of the Overt-Acts laid in the In- 
dictment appears to be bad, Judgment ought to be 
arreſted, 0 5 5 

L. C. Juſtice. Quite the contrary, If one Overt- Hoe Vrert- 
Act hold, *che Indictinent is good: You will find deemed 


Indiĩctment is 
lt22004, 
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it ſo in Rockwood”s Trial, which you have in your 


Hand. | 
Mr. Keztlebey, I cannot find any ſuch Thing in 
Rockwood's Trial, or any where elſe, that one good 


 Overt- Act ſhould maintain the whole Indictment. 


I admit three or four of them to be good as laid in 
this Indictment. The ouly Objection I have, is to 
the Uncertainty of that which relates to the publiſh- 


Ing of a malicious, ſcandalous, ſeditious, and trai- 


terous Writing, coutiuen & parportan”, c. The 
Rule my Lord Coke lays down in his E:rft Inſtitutes, 


Fol. 303. is, That in Indictments a Certaiuty to a 
common lutent is not ſufficient. The Words here 


are, that he Pablicavit quoddam malitioſum, ſeditio- 


ſum, & proditorium ſcriptum, and then lets forth on- 


ly the Subſtance of the Libel in general. ls there 
not the ſame Reaſon that the Words ſhould have 
been ſet forth in this Indictment, as in an Indict— 
ment for a Libel, that ſo the Court might judge up- 
on the Face of the Indictment, whether they did im- 
port an Excitement and Exhortation /evare guerram ? 
I muſt own in two or three late Cates, the Words 
have not been ſet forth. In Francia's Catz the In- 
dictment charg'd, That he wrote ſeveral Letters no- 
titying his Intention to levy War, without particu- 
larizing the Words of thoſe Letters, or the Subſtance 
ot then. The Queſtion was not upon an Arreſt of 
Judgment, but came on in the Courſe of the Trial, 
whether ſuch Evidence ſhould be allow'd. It was 
inſiſted, there was a Letter mention'd, and the Sub— 
ſtance of that Letter ought to have been ſet forth in 


the Indictment, or elle the Letter itſelf ought not to 


be read, much leſs a Copy of it enter'd in the Priſo- 
ner's Book as Evidence againſt him. And I muſt 
beg Leave to rely on the ſolemn Reſolution of all 
your Lordfhips in Dr. Sacheverell's Cale, That the 
very Words ſhould be expreſly ſet forth in all Indict- 
ments whatlocver. In the Caſe of Colonel Sidney 
the very Words were ſet forth. Ard where there is 


a Libel, a Book, or Letters, charg'd as the Overt- 


Act of that which is ſuppoſed to be Treaſon, and 
upon which the Offence is grounded, they ought to 


be ſo far ſet forth, that a Perſon may have an Op- 


portunity to clear himſelf of the Accuſation, I 
don't know any Precedent to the contrary, but that 


of Haucia's Cale,” where there was not any Oppor- 
iunity 
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tunity of debating it, he being acquitted on ins Trial, 
and the Caſe of Coleman, which was before any 
Counſel was allow'd. 

L. C. Juſtice. The Objection was taken in Fran- 
cia's Caſe as properly, as if it had been in Arreſt of 
Judgment, and was over-rul'd. And as to what 
you fay, that the Words mult be ſet forth, it 1s per- 
fectly wrong; a Man may ſet forth the Subſtance of 
the Words, without ſhewing the Words themſclves. 
This is the Way that is proper to be taken. 
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Mr. J. Eyre. It was indeed the Opinion of the Sufficient to ſet 
Judges at Dr. Sache verell's Trial, that the particular forth the Sub- 


Words, ſuppoſed to be criminal, ought to be ex- 
preſly ſpecified in every Indictment. And I can't 
forbear ſaying, that it was a great Surprize to Weſt 
minſter-Hall, and particularly to thoſe who attende 
this Court; for we had learn'd from my Lord Chief 
Juſtice Holt, that a Libel might be deſcrib'd either by 
the Senſe and Subſtance, or by the particular Words; 
and that an Indictment or Intormation 1n either of 
theſe Forms would be good. In the Books of En- 
tries you will find ſeveral Inſtances where Slanders 
and Perjurics are charg'd in Latin as falſe and fcan- 
dalous Aſſertions, and not in the Words ſpoke. In 
Haley's Cafe, * who was indicted for treaſonable 
Words, it was charg'd in the Indictment, that 
ſpeaking of the King he had traiteroufly declar'd, 
Quod ipſe predidtus Haley ipſum Dominum Regem 
interſiceret. And the Fact was, that Haley in Con- 
ver ſation had ſpoke Words to tis Effect in French; 
and this was thought ſufficient to convict bim of 


High Treaſon; and yet the particular Words ſup- 


pos'd and adjudg'd to be criminal were not lpecified 
in the Indictment; and I don't find that the ſpecify- 
tg of the particular Words was cver held t6 be ne- 
ceſſary, till this ſudden Opinion was given; and 
therefore I can't hear it urg'd as an Authority, with- 
out offering my Reaſons to the contrary. 

Serj. Peagelly. I defire to put Mr. Ketleley this 
Caſe: Suppoſe any one had proelaim'd the Pretender 
at Charing-Cruſs, and had read his Declaration, ex- 
citing the People to revolt, &c, and this Declara- 

N tion 


Aichaclmat, 30 Car, II. B. R. Trial 74. Rex in Criepe, Trin- 
e ü | | 


ſtance of the 


ſuppo- 


ſed to be crimi- 
nal in an Indie 
d ment. > 
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tion had been carried off, ſo that it could not be re- 
cover'd and produc'd in Evidence, whether that Per- 
ſon might not be indicted for High Treaſon, with- 
out ſer'itg forth the particular Words which he read 
out of ſuch Declaration? 

Mr. Keztlebey. The reading of the Paper in that 
Cate would be ſufficient. | 

L. C. Juſtice. Have you any Thing farther to 


Offer? | | 


Clerk of the Court. Chriſtopher Layer, hold up 
your Hand. You have been indicted of High Trea- 
ſon, Q. | 

| Priſoner. I have nothing more to ſay, becauſe 
my Counſel have given it up; but after your Lord- 
ſhip has paſs'd Sentence upon me, | deſire a reaſo- 
nable Time to ſettle my Accounts with my Lord 
Londonderry, and others I have Dealings with; and 
I hope your Lordſhip will give me ſtill further Time 
to make up that great Account I have in another 
Place; and then if his Majeſty don't think fit to 
coninue me in this World, I will dare to die like a 


Gentleman and a Chriſtian, not doubring but that I 


ſhall meer with a double Portion of Mercy and Juſ- 
tice in another World, though it be denied me in 


this. 


After which the Lord Chief Juſtice proceeded to 
paſs Sentence as uſual in Caſes of High Treaſon. 


He was executed May 17. when he made a ſhort 
Speech; wherein he avowed the Principles for which 
h ſuff. r'd, recommending the Intereſt of the Preten- 
d.r, and ſaid, He had committed his Thoughts to Wri- 
# ng, and left it with a Friend. But this Writing never 
appear'd in Publick. | | 


A” 
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